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BY THE BOARD:
INTRODUCTION

In CXS Corp. et al. — Control — Conrail, Inc., et al., 3 S.T.B. 196 (1998)
(Decision No. 89), we approved, subject to certain conditions, the acquisition of
control of Conrail Inc. (CRR) and Consolidated Rail Corporation (CRC), and the
division of the assets thereof, by (1) CSX Corporation (CSXC) and CSX
Transportation, Inc. (CSXT); and (2) Norfolk Southern Corporation (NSC) and
Norfolk Southern Railway Company (Ni SR).2 Acquisition of control of Conrail
was effected by CSX and NS on the Control Date, which was August 22, 1998
(the effective date of Decision No. 89).} The division of the-assets of Conrail

has not yet been effected; it will'be effected on a date not yet determined (that

date is generally referred to as Day One; it has also been referred to as'the
Closing Date and the Split Date),*

o This Decision (Petmons) In this dec151on, we address the issues raised in
the following pleadings,’ each of which seeks, in essence, either reconsideration
and/or clarification of one or more aspects of Decision No. 89:5 the CSX/NS-
209 petition for reconsideration; filed August 12, 1998, by CSX and NS; the
CSX-160 petition for clarification, filed August 12, 1998, by CSX; the APL-27
petition for clarification, filed August 12, 1998, by. APL Limited (APL); the
undesignated application in the nature of a petition, filed-August 12, 1998, by

2 CSXC and CSXT and their wholly owned subsidiaries, and also the wholly owned CRC
subsidiary to-be known asNew York Central Lines LLC (NYC), are referred to collectively as CSX.
NSC and NSR and their wholly owned subsidiaries, and also the whelly owned CRC subsidiary to
be known as Pennsylvania Lines LLC (PRR), are referred to collectively as NS. CRR and CRC, and

also their wholly owred subsidiaries other than NYC and PRR, are referred to collectively as Conrail

or CR. CSX, NS, and Conrail are referred to collectively as applicants (or, sometimes, the primary
. applicants).
3 The effective date of Decision No. 89 was August 22, 1998. See, Decision No. 89,3 S.T.B.
“at 396 (ordering paragraph-83). The references elsewhere in that decision to a different effective
date, see Decision No. 89,3 S.T.B. at 366-71 (indicating that the effective date would be August 23,
1998), were not correct.

* The public will receive at least 14 days’ prior notice of the date that will be designated as Day
One. See, Decision No. 89,3 S.T.B. at 385 (ordering paragraph 3).

* We-do not address, in this decision, the issues raised in two additional pleadings: the
INRD-1 petition for leave to intervene, filed August 12, 1998, by Indiana Rail Road Company
(INRD); and the INRD-2 petition for reconsideration, filed August 13, 1998, by INRD. See,
Decision. No. 93 (denying the INRD-1 petition for leave to intervene, and thereby effectively
rejecting the INRD-2 petition for reconsideration).

¢ The CSX-160 pleading also seeks. clarification of Decision No. 87.
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United States Rep. Jerrold Nadler and 23 other Members of the United States
House of Representatives (referred to-collectively as the Nadler Delegation);’
the undesignated appeal in the nature of a petition, filed August 24, 1998, by
Ms. Zee Frank; the TFI-8 petition. for clarification or reconsideration, filed
August 12, 1998, by The Fertilizer Institute (TFI); the IP&L-15 petition for
clarification or reconsideration, filed August 12, 1998, by Indianapolis Power
& Light Company (IP&L); the undesignated letter in the nature of 2 petmon

filed July 29, 1998, by the Ohio Rail Devélopment Commission (ORDC);* the
WC-19 petition for. partial reconsideration of monitoring and reporting
conditions, filed August 12, 1998, by Wisconsin Central Ltd. (WCL);’ the WLE-
9 reconsideration/clarification petition, filed August 12, 1998, by Wheehng &
Lake - Erie Railway Company (W&LE);' the SDB-15 petition for
reconsideration, filed August 11, 1998;:by the Stark Development Board, Inc.

(SDB);" the RBMN-10 petition to reopenand to clarify, filed August 12, 1998,

by Reading Blue Mountain & Northern Railroad Company (RBMN); 'the FCC-
18 petition for reconsideration, filed: August 12, 1998, by the Four City
Consortium (Four Cities,:an association' of the Four Cities of East Chicago,

Hammond; Gary, and Whiting, - IN); the undesignated letter in the nature ofa
petition, filed August 12,1998, by the New Jersey Department of Transportation

7 The members of the Nadler Delegation, each of whom is 2 Member of the United States
House of Representatives from either New York or Connecticut, are, as of August 12, 1998: the
Hon. Jerrold Nadler, the Hon. Chiristopher Shays, the Hon. Charles Rangel, the Hon. Ben Gilman,
the Hon. Barbara Kennelly, the Hon. Nancy Johnson, the Hon. Charles Schumer, the Hon. Rosa
DeLauro, the Hon. Michael Forbes, the Hon. Sam Gejdenson, the Hon. Nita Lowey, the Hon. Major
Owens, the Hon. Thomas Manton; the Hon: Maurice Hinchey; the Hon. Ed Towns, the Hon. Carolyn
B. Maloney, the Hon. Nydia M. Velazquez, the Hon. Gary Ackerman, the Hon. Eliot L. Engel, the
Hon: Louise M. Slaughter, the Hon. John LaFalce, the Hon. Michael McNulty, the Hon. James
Maloney, and the Hon. Gregory Meeks. ’

# The letter filed July 29, 1998, by ORDC will hereinafter be referred to as ORDC’s July29th
letter. .
°" Although WCL previously filed a responsive application in STB Finance Docket No. 33388

(Sub-No. 59), the WC-19 petition has been filed in STB Finance Docket No. 33388, and not in the
Sub-No. 59 sub-docket.

'° The WLE-9 petition was ﬁled in STB Finance Docket No. 33388 (Sub-No. 80).

! The SDB-15 petition purports to be-filed in STB Finance Docket No. 33388 (Sub-No. 79),
as if SDB had previously filed a responsive application in'the Sub-No. 79 sub-docket. - As has already
been noted, however, the SDB-4 submission filed on or about October 21, 1997, has not been
regarded as aresponsive application. See, Decision No. 55, at3. We will therefore treat the SDB-15

_ petition as if it had been filed in STB Finance Docket No. 33388.
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and New Jersey Transit Corporation;'? the undesignated letter in the nature of
a petition, filed August 4, 1998, by Livonia, Avon & Lakeville. Railroad
Corporation (LAL);" and the undesighated request to withdraw comments in
opposition, filed July 22, 1998, by Citizens Gas & Coke Utility (CG&C).'* The
requests for relief contained in these pleadings, and the arguments advanced in
support of such requests, are summarized in Appendlx A.

This Decision (Replies). We have considered, in this decision, the following
responsive pleadings:” the CSX/NS-210, -211, -212, -213, and -214 replies,
filed August 27,1998, by CSX and NS; the CSX/NS-215, -216, and -217°
responses, filed August 27, 1998, by CSX and N'S; the CSX-162 response, filed
August 27, 1998, by CSX; the C8X-163 reply, filed August 27, 1998, by CSX; .
thé NYS-29 reply, filed August 31, 1998, by the State of New York, acting by
and through its Departmerit of Transportation. (NYDOT); the undesignated
statement filed August 31, 1998, by Prairie' Group (hereinafter referred to-as
Prairie Group’s August 31st statement); the IMRL-9 reply, filed September 1,
1998, by I & M Rail Link, LLC (I&M), ‘the APL-28 response, filed
Septémber 1, 1998, by APL;'® the WYANDOT-7 reply, filed September 1,
1998, by Wyandot Dolomite, Inc. (Wyandot); the NLS-10 response,. filed
September 1, 1998, by National Lime and Stone Company’ {NL&S); the NYCH-
5 reply, ﬁled September 1, 1998, by New York Cross Harbet Railroad (NYCH);
the NYAR No. 7 reply, ﬁled September 1, 1998, by New York & Atlantic
Railway (NYAR); the ISRR-11: reply, filed September 1, 1998, by Indiana

' The New Jersey Department of Traniportation is referred to as NJDOT. New Jersey Transit
Corporation and its commuter rail operating subsidiary (New Jersey Transit Rail Operations, Inc.,
known as NJTRO) are referred to. collectively as NJTC. NJDOT and NJTC. are reférred to
collectively as NJT. See; Decision No. 89, 3.S.T.B. at 434-35n.365. The letter ﬁ]ed ‘August 12,
1998, by NIT will hereinafter be referred to as NJT’s August 12th letter. - .

13 Although LAL previously filed #responsive application in-STB Finance Docket No: 33388-
{Sub-No. 39), its undesignated letter filed August 4, 1998 (heremaﬂer referred to as LAL’s August
4th letter), has been filed in STB Finance Docket No. 33388, and not in the Sub-No. 39 sub-docket.

“ The undesignated request filed July 22, 1998, by CG&C will hereinafter be referred to as
CG&C’s July 22nd request.

'S We do not consider, in this det;151on, two additional responsive pleadings: the IP&L 16and
-17 replies filed September 1, 1998, by IP&L. -See, Decision No. 93 {denying and effectively
rejecting, respectively, the two pleadings to which the IP&L-16 and -17 replies were responsive: the
INRD-1 intervention petition and the INRD-2 reconsideration petition). Nor do we consider, in this
decision, the undesignated letter filed September 1, 1998, by Empire Wholesale Lumber Co.. This
letter, which expresses support for the WLE-9 petition, does not appear to have been served on all
parties of record.

' We have also considered the undesignated letter filed September 3, 1998, by CSX (thiis
letter, which is in the nature of a response to APL-28, is hereinafter referred to as CSX’s September
3rd letter). ’
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Southern Railroad, Inc. (ISRR);" the CLEV-21 reply, filed September 1, 1998,

by the City of Cleveland, Ohio; the two undesignated letters, each in the nature
of a reply (one addressing the WLE-9 petition, the other addressing the
Wyandot/NL&S component of the CSX/NS-209 petition), filed September 1,
1998, by ORDC;'"® the undesignated. letter, in the nature of a reply, filed
September 1, 1998, by Bayer Corporation (Bayer);"® and the undesignated
response filed September 2, 1998, by Indiana Harbor Belt Railroad Company
(IHB).® The arguments presented in these pleadings are summarized in
Appendix A.

DISCUSSION AND CONCLUSIONS

* APPLICABLE STANDARDS. A_proceeding may be reopened, and
reconsideration granted, upon a showing of material error, new evidence, or
changed circumstances. 49 U.S.C. 722(c); 49 CFR 1115.3(b). See, e.g., Union
Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific
Railroad Company—Control and Merger—Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis Southwestern Railway
Company, SPCSL Corp., and The Denver And Rio Grande Western Railroad
Company, Finance Docket No. 32760 (UP/SP), Decision No. 60, at 4 (STB
-served November 20, 1996). )

‘ ' A prior decision may be clarified in any instance in which there appears to
be a need for a more complete explanation of the action taken therein. See, e.g.,
UP/SP, Decision No. 57 at 3 (STB served November 20, 1996). A decision
clarifying a prior decision is, in many réspects, the functional equivalent of a

'7 We have not considered, in this decision, the portion of the ISRR-11 reply (ISRR-11 at 9-11)
that is responsive to the INRD-1 and -2 pleadings (the pleadings that were denied and effectively
re]ected respectively, in Decision No. 93).

® The letter addressing the WLE-9 petition will: hereinafter be referred to as ORDC’s
September 1st letter respecting WLE-9. The letter addressing the Wyandot/NL&S component of the
CSX/NS-209 petition will hereinafter be referred to as ORDC’s September 1st letter respecting
CSX/NS-209:

' The letter filed September 1, 1998 by Bayer will hereinafter be referred to as Bayer’s
September 1st letter.

2 “Indiana Harbor Belt Railroad Company” is apparently IHB’s correct name. See the
undesignated response filed September 2, 1998, at 1 and 4 (this résponse, hereinafter referred to as.
IHB'’s September 2nd response, is signed by IHB’s general counsel). Decision No. 89 referred to

" THB by two names. See, e.g., Decision No. 89,3 S.T.B. at 229 (“Indiana Harbor Belt Railway™) and

3'8.T.B. at 291 (“Indiana Harbor Belt Railroad Company”).
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declaratory order. Where appropriate, we have treated petitions for clarification
as petitions for reconsideration. - .

APPLICANTS. In CSX/NS-209, apphcants seek clarification of certain of
our conditions related to (a) shippers who lose single-line service and (b)
communities that will experience environmental harm from increased noise. In

CSX-160, CSX seeks “clarification” that it can share confidential APL Limited

contract information with its affiliate CSX Intermodal, Inc. (CSXI).

- a. Stoné Shippers’ Loss of Single-Line Routings. In Decision No. 89, we
found thiat the transaction, by allocating Conrail’s route system to CSX and NS,
would ‘create about six times as many new single-line movements ‘as it
eliminated. We also found that, in general, the transaction would result in only
modest harm to those shippers whose; single-line Conrail serwce would be
replaced by somewhat less efficient joint-line: NS/CSX: service. ' We explained
that it would unduly interfere with appllcants propOSed operations and be a
substantial overreach for us to require applicants to undertake a fundamental
restructurmg of ithe procompetitive transactmn applicants had proposed by
giving éither CSX or NS. trackage rights to permit those shippets access to two
carriers sifnply to ensure' continuation of smgle-hm: service. Instead, we
determined that the appropriate remedy for this Jimited harm was the creative
solution for transitional relief agreed to between applicants and the National
Industrial Transportation League: (NITL).? ' Under that agréement, where Conrail
smg]c-lme tates have been lost, CSX arid NS must freeze existing rates for 3

years,” and must work with affécted shippers to prowdc fair and'reasonable

joint-line service.

We made only two exceptions to this. general relief. In one instance, we.

permitted a Class I1I carrier to continue to provide service in combination with
one Class I carrier rather than having to connect with a CSX/NS routing. We
were able to do this without requiting CSX or NS to operate over each other’s
track. Second, we providedremedies for the benefit of two aggregate shippers,
National Lime and Stone. (NL&S) and Wyandot Dolomite, Inc. (Wyandot),
based largely on relief proposed by applicants.

Applicants raise an issue concerning the duration of our condition (ordering
paragraph Np. 43) governing certain movements of aggregates by Wyandot and
NL&S. Wh11e this condition does not specify any time limit, applicants argue
that the reqiiirement that CSX and NS “must adhere to their offer to provide

2 The NITL agreement is the settlement agreement that applicants entered with the National
Industrial Transportation League (NITL). See, Decision No. 89,3 8.T.B. at 251-57, 449-51.
% An inflation adjustment is permitted.
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single-line service for all existing movements of aggregates” necessarily
incorporates the 5-year time limit contained in applicants’ June 6 1998, Proffer
of Conditions.

Wyandot and NL&S, supported by ORDC, disagree, arguing that the lack
of any specific time frame in our condition indicates that we intended to give
them the permanent relief that they had requested, and not simply a temporary
remedy. Wyandot also ‘characterizes ;applicants’ petition as a request for
reconsideration, and argues that applicants have not shown material errot or
demonstrated that new evidence or changed circumstances warrant the relief that
is sought. )

We believe that this issue does require clarification. In Decision No. 89, we
stated that we would “require applicants to provide single-line service for all
existing movements of aggregates as offered at oral argument, provided they are
tendered in unit trains or blocks of 40 or more cars.” We also recognized that

“what was offered at oral argument is somewhat broader than what was offered . -

in the proffers dated June 6, 1998.” Id.-at 111. Thus, applicants’ “offer” referred
to.in Ordering Paragraph No. 43 is the one made at oral argument. There, in
explaining why he believed Wyandot and NL&S: were not satisfied with
applicants’ offer — which had already been accepted by a slrmlarly situated
Ohio aggregate shipper, Martin Marietta Materials (MMM) — NS* counsel
stated: “I suppose that they [Wyandot and NL&S] want more: and want to be
able to have single-line service for the rest of time to wherever they want to-go.
We don’t; with all respect, thitik that’s a reasonable request.” Original Oral Arg.
Tr. (June 4, 1998) at 374.

We did expand upon apphcants written proffer by applying it to all
qualifying existing movements of aggregates, and by extending some relief for
new movements, and we believe that'those expansions were appropriate.
Nevertheless, we believe that permanent relief is unnecessary, would be contrary
to the public interest, and would- be inconsistent with applicants™ proffer.
Accordingly, our condition will specifically include a 5-year term from Day 1,
the term that was offered by applicants. This period should allow these shippers
sufficient time to make adjustments to the altered business environment brought
about by this transaction. Limiting the duration of the relief accorded Wyandot
and NL&S is.consistent with the MMM settlement and with the relevant terms
of the NITL agreement. Permanent relief would unduly interfere. with the
operations of both applicants and impair their operating flexibility, which we
believe is the Teal key to efficient, economical operations from which all
shippers ultimately benefit. Nonetheless, because of the uniqueness of these
shippers, and because we do not as yet have any firm projections of the
inefficiencies the relief we have crafted will impose on the nation’s rail system
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and the public interest, we will permit these shippers the opportunity, during the
course of our oversight of this transaction, to keep us apprised of their need for
continued single-line service as measured against the costs and inefficiencies
this would impose on CSX and NS.

- b. Noise Conditions. Applicants also seek clarification of our Environ-
mental Condition No. 11 imposing noise mitigation to address adverse impacts
resulting from merger-related increases in train traffic. That condition directs
that applicants’ noise mitigation should have an engineering design goal of'a 10
decibel (dBA) reduction with a required noise reduction of 5 dBA. - Applicants
are concerned that Condition No. 11 could be read to specify a- 10 dBA design
goal for noise mitigation.for those receptors on all rail line segments that meet
the wayside noise mitigation criteria, even where the projected increase in noise
level is-less than 10 dBA. Applicants suggest that we amend the condition to
reduce that design goal to either 10 dBA or the projected increase in noise for
the line segment, whichever is less. We continue. to believe that the design goal
in Condition No. 11 is reasonable and appropriate. Noise mitigation combining
a design goal of a 10 dBA reduction with a requirement that noise actually be
reduced by at least 5 dBA has become standard practice for federal agencies,
including the Federal Highway Administration, the Federal * Aviation
Administration, and state departments of transportation. The 10 dBA noise
reduction design goal provides assurance that the most severely affected noise
receptors would experience an actual noise reduction of at least 5 dBA. To
ensure-that noise mitigation is effective and meaningful, we will retain the
desigh goal of Condition No. 11.7,

CSX further requests that we:amend Environmental Condition No. 26(C)
with respectto therequired locations for Wheel Impact Load Detectors (WILDs)
on the east and west of Cleveland. CSX states that it has an existing WILD
located about 60 miles east of Cleveland in West Springfield, PA. CSX
maintains that an additional WILD 20 miles east of Cleveland would provide
little additional benefit, and the City of Cleveland concurs. CSX’s request seems

‘reasonable and appropriate, and thérefore, Environmental Condition No. 26(C)

will be modified to delete this requirement.**

As for the WILD on the west side of Cleveland (which Condition No. 26(C)
requires to be installed near Olmsted Falls, OH), CSX asks for flexibility on

# CSX also notes in a footnote that the increase in traffic on the line segment between Toledo
and Deshler, OH, is not acquisition-related and suggests, by inference, that Environmental Condition
No. 11 should notapply to this rail line segment. As CSX didnot specifically request that we amend
any of our environmental mitigation for this line segment, we will not amend this condition.

* The full text of our revised environmental conditions is attached as Appendix B.
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location of the WILD and additional time to complete its engineering evaluation.
The City-of Cleveland agrees that CSX should have flexibility as long as-the
WILD is located within 60 miles of Cleveland and is designed to inspect all
tracks at that location (including double tracks). Given these circumstances, we
‘will modify the condition to permit CSX to locate the requnred ‘WILD anywhere
on the line segment between Berea and Greenwich, if it is within 60 rnlles of
Cleveland and is designed to inspect all tracks, including double tracks.”

c.' Access of CSX Intérmodal to APL Contracts. CSX seeks clarification
that immediately after the control date it will be permitted to share confidential
APL/Conrail contract information withits affiliate, CSXI. CSX points out that
CSX1 is the entity within the CSX corporate farmly that is responsible for the
marketing and administration of all intermodal traffic. CSX clatms that it would
be inefficient to create special procedures to administer these functions without
CSXI. It has agreed: to a condition that CSXI shall use this. confidential
information only to administer the contract and not for any competitive purpose.

APL reluctantly:agrees to this result, stating in its filing that.it is “not
interested in erecting artificial barriers that would prevent, a. railtoad from
providing the high standard: of service réquired by APL.” APL statesthat it “dis
willing to agree that the [contract mfermation] couldbe made ayailable to CSX1,
but only so long as CSX1 becomes a ﬁgnatory [to the contracts] * * *.2° CSX
has essentially agreed to do so. .

Although we:agree with APL that CSX is seeking reconsideration, not
clarification, we believe that the relief that CSX seeks is appropriate. Provided
CSX adheresto the:condition it has agreed to conceming use of the information,
and provided CSXI will agree to be bound, jointly and severally with CSXT to
the performance of theicontracts as requested by APL, we do not believe that
commetcially: sensmve APL information will be comipromised.

APL, LIMITED (APL) seeks “clarification” that, under the provisions of
Decision No: 89, 180:days’ after Day- shippers may invoke antiassignment
clauses of their existing contracts witliout terminating the contract. In other

3 IfCSX’s engineering study ultimately determines thata WILD would be more efficient and
effective at a different location, CSX would have to request approval for such a change. See,
Environmental Condition No. 26(C).

% See, Decision No. 89,3 S.T.B. at 480--83 (discussion of the APL/Conrail contract, which
is sometimes referred to as a transportation services agreement or TSA). Although the record
contains several references to multiple APL/Conrail “contracts,” see, e.g., APL-27 at 1 (reference

_to “the existing [APL/Conrail] rail transportation contract”).

27 APL points out that at times' we refer to “180 days,” and at other times we refer loosely to

“6 months.” In all cases, we mean 180 days.
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words, it asks that shippers such as APL should be able to have a choice to begin
applying existing contract terms to either CSX or NS. We thoroughly explained
in Decision No. 91 (STB served Auguit 19,1998), that we did not intend that
result in Decision No. 89. Nor do we think that result would be appropriate. If
APL seeks to exercise an antiassignment or other similar clause, it needs to
invoke it.® If it is successful in ten’nmatmg the contract, then it is free to déal
with either CSX or NS.”

THE NADLER DELEGATIONrenews its requests that we impose numerous
conditions to make New York City a shared assets area and to compel applicants
and neutral railroads to participate in a plan to reroute rail traffic across the New
York harbor that is now routed by way of Albany.” Those arguments were
adequately addressed and rejected in Decision No. 89, and we will not revisit
them hére. In this.regard, we note that petitioner has presented no evidentiary
basis for its argument that there is.an “atknowledged failure” of the New York
Cross Harbor Railroad (NYCH) to provide needed service over a substantial
period of time. Neither the Interstate. Commerce Commission (ICC) nor this
Board (which has plenary jurisdiction over common garrier service issues) has
found that,NYGH%as failed to respond to reasonable requests for service. No
testimony by shippers has been provided indicating that NYCH’s sefvice has
been in any way inadequate. The lack of suchievidence precludes a grant of the
Nadler Delegation’s request that we granta feeder line application to force asale
of NYCH to applicants under 49 U.S.C:, :10907(c)(1). ‘The situation appears to
be that there has been relatively little demand for cross harbor rail service, not
that N'YCH has been unwilling or unable to prov1de it. Similarly, we continue
to believe that nio basis has been prov1ded for requiring New York & Atlantic
Railway (NYAR) to makeits tracks avallable to CP or any other railroad as part
of the plan that the Nadler Delegation proposes.

% Tf it wants to invoke that option, it must give 30-days’ notice. It may give notice on the
150th day, or any time thereafter.

*We remain unpersuaded that APL should be afforded special relief because the exercise of
such a clause in the APL/Conrail transportation contract may result in the termination of APL’s lease
of a portion of Conrail’s South Kearney, NJ, yard. Again; as with any other contract subject to the
override, whatever termination rights APL had immediately before the override, APL will have at
the conclusion of the override period. And any uniqueness associated with the fact that Sea-Land
Services, Inc.,a partof CSX, is a competitor to APL has been addressed through conditions that have
been imposed to protect the exchange of commercially sensitive information.

3 This petition is supported by a letter from Zee Frank who has requested a waiver of the
requirement to serve all parties. That request will be denied as no justification has been presented
for that relief, and her pleading will not be considered.
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The Nadler Delegation now argues for the first time that any increase in
emissions violates the State of New York’s state implementation plan (New
York Plan) created to comply with the State’s responsibility under the Clean Air
Act. As we pointed out in Decision No. 89, 3 S.T.B. at 360-61 & n.248, the
Clean Air Act General Conformity Rules (40 CFR 93, Subpart B) do not apply
in ‘this proceeding. As we explained there, the agency needs to make a
detérmination whether the federal action conforms to the requirements.of the

_ state implementation plan only if thos€ rules apply. And those rules are not

applicable in this case because the Board does not exercise continuing program
control over rail.operations. Further, as noted in Decision 89, we have ample
evidence demonstratmg that the net airquality impacts here will be de minimis.” 3
Moreover, our Section of Environmental Analysis (SEA) has now-consulted
with the New York Departmeht of Environmental Conservation, Bureau of Air
Quality Planning, concerning the New York Plan as it relates to truck traffic in
the New York: City metropoh;an area. That agency advises that there are no
currentrequirements in the New York Plan calling for areduction in truck traffic
in the area. SEA was also ‘informed by that agency that a recently proposed
revision of the Néw York Plan for ozone in the New York City area ¢ontains no
requirement {o reduce truck traffic. Therefore, there isno basis for the Nadler
Delegation’s assertion that the ‘relatively minor, localized increases in truck
traffic related to this-transaction would beinconsistent with the New York Plan.
The Nadler Delegation also arg‘ues that a ban has been imposed by the New
York Metropohtan Transit Authority (NYMTA) batring garbage: traffic fromall
NYMTA: raﬂways on Long Tsland, which means that the garbage has to-go
through minority: nelghborhoods ‘the South.Brorix. NYMTA has apparently
reached an agreement with NYAR for'a temporary moratonum on garbage
transport unitil December of 1999; This action is outside of our Junsdlcuon and
control:. The Nadler Delegatiott s that we have made;thisssituation worse
by forcing'all garbage traffic onto-hat it chatacterizes as-a “cireuitous” route, -
thus allegedly’ v101atmg the Civil Ri Rights Act of 1964. The transaction has no
impact on the routmg ‘of this particular traffic; most of Conrail’sNew.York City
traffic was routed north to Albanybgfore! the transaction, and mostof apphcants
New York City traffic will cotinuy 0 be routed that way This argument is
really justa variant of the Nadler De’leganon s atgument that we should impose

3 We have required applicants to file reports concerning truck traffic to-and from their New
Jersey and New England intermodal terminals that will permit us to monitor whether there are any
significant, unforeseen, transaction-related truck traffic increases over the George Washington
Bridge.
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numerous conditions to encourage or force applicants to route more traffic
across the New York Harbor, relief that hds not been justified in this proceeding.

Finally, the Nadler Delegation requests that all action on its petition for
reconsideration be stayed until July 20, 1999, to permit negotiation between the
Nadler Delegation and applicants. We.do not believe that any purpose would
be. served .by such a stay. While we encourage the parties to. continue to
negotiate mutually beneficial settlements, we have already imposed ample relief
for transaction-related harms in this area.”” It would not be in the public interest
to delay the administrative finality of this proceeding for a year or more,
especially when that could interfere with atternpts by various parties. to pursue
judicial review.,

INDIANAPOLIS POWER &, LIGHT COMPANY (IP&L), supported by"
Indiana Southern Railroad (ISRR), has raised a number of criticisms of Decision
No. 89, and has requested additional conditions.”® Under the transaction, the
Conrail line serving IP&L’s Stout plant has been allocated to CSX. While our
decision required-a new competitive NS rail routitig into IP&L’s Stout plant via
an interchange at milepost 6, IP&L now asserts for the first time that “there is
no interchange point at milepost 6.0, nor could mterchange occur there.”
Similarly, ISRR states that an interchange at m)lepost 6 is “operationally
impractical,” because: there are no sidetracks at that point, and there is:not
sufficient right-of-way to construct any.** TP&L explains that, while this is the
point where ownership changes, the physical interchange between ISRR and
Conrail has taken place at Crawford Yard, west of Indianapolis. IP&L wants
asstrance that ISRR and NS can continue. to interchange the same way that
Conrail and ISRR did. CSXindicates in response that Crawford Yard may not
be an appropriate interchange point because it is a small, heavily used facility
that might not be able to accommodate this traffic.

. We also reject the Nadler Delegation’s tlaim that existing rail infrastructure east of the
Hudson River is inadequate to support the additional rail access made possible through our merger
conditions imposed in Decision No. 89. -See, id., 3 S.T.B. at 283 n.130, where we explained our
view that the line from Fresh Pond to Albany has ample capacity for this purpose.

s IP&L challenges our statement that it abandoned its merger. premium studies on brief.
Although IP&L did mention those studies in passing in its brief; it made no attempt to rebut the
extensive criticisms of them contained in the verifiéd statements submitted by applicants’ expert
witnesses, criticisms that we continue to find persuasive. IP&L also renews its objection to the
trackage rights fee of 29 cents per mile that applicants have agreed to charge where they operate over
each other’s tracks to prevent a reduction in competition due to this transaction, but it provides no
analysis to support jis objection.

34 Despite the fact that the United States Department of Justice (DOJ) strongly advocated an
intercliange at milepost 6 on brief, neither IP&L nor ISRR raised this issue at oral argument.
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It was our intent in unposmg relief at the Stout plant, mcludmg an
interchange at milepost 6, to ensure efficient and competitive service, including
seérvice from coal origins on ISRR. DOJ, the primary advocate of the NS/ISRR.
interchange at milepost 6, explained that this remedy, together with direct access
by NS at Stout, was necessary to permit NS to compete as Conrail does now at
Stout. From the record before us, we cannot determine whether an interchange

+ at milepost 6 is sufficient to provide the relief we contemplated. - Accordingly,

we will direct applicants and ISRR to negotiate a mutually satisfactory solution
to this problem and report back to us in 60 days. If the parties: are unable to
agree.on a solution, we will fashion one.”

We continue to believe that no special relief has been justified at Perry K.
We denied the specific relief requested by IP&L. of permitting direct access to
a second rail carrier-to its Perry K plant on the basis of the one-lump theory.
Because Perry K was served by a single rail carrier at destination, vertical
integration with one of the erigin carriers would not create new market power.
Decision No. 89; 3 8.T:B. at 319.: IP&L now argues that Perry K was not a
bottleneck shapper because Conrail’s sole ownership of a “switching” segment
did not create:a bottleneck, or because motor competition precluded Perry K
- from being a bmttleneck shipper. -Neither argument advances IP&L’s position
concerning: Perry K.

First ofall, whether Conrail’s rates were switching rates or divisions ofj joint
rates, its abillﬁy to obtain any of the rents available from the movement was the
same. And, asmoted, IP&L also argues that it was not really a bottleneck shipper
at Perry K before the merger because IP&L could bypass Confrail by moving
coal in competitive rail service to Stout, then trucking it to Perry K. While
Conrail’s rates to Perry K may have been effectively constrained by the threat
of trucking coal from Stout to Perry K, that competition has been preserved
through the mbrger conditions we have imposed. Stout will be servéd directly
by two railroads, meaning the rail rate to:Stout will'be as competitiveras before
or more so. Thus, as necessary to provide competitive pressure, coal can
continue to be transloaded-at Stout for truck movement to Perry K. Given the
small amount of coal used at Perry K and the shortness of the truck movement

from Stout, this rail-truck competitive option that we have preserved makes ‘

unnecessary any further remedy specific to Perry K.

" ¥ IP&L requests a ruling that, if NS or ISRR serve Stout “directly,” neither CSX nor Indiana
Rail Road Company (INRD) will be permitted to impose a switching charge at Stout, CSX concedes
this point. We will revise our order in Decision No. 89-to reflect this change.
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Moreover, the one-lump theory does not presuppose, as IP&L assumes, that
a bottleneck rail carrier has any market power in the first place; it simply
predicts that the merger of the bottleneck destination rail carrier with one or
more origin rail carriers will not increase whatever market power it does have.
The existence of rail-motor or other competitive options in no way undercuts
this analysis. Perry K retains competitive access to two rail carriers, CSX
(directly) and NS (through a.cost-based switching condition with no term limit),
The bottom ling is that IP&L has not justified any remedy with regard to service
at Perry K. N

IP&L also seeks a clarification that its Perry K shipments moving over NS
will not have to be routed through Hawthorne Yard. Although we-did say in
Decision No. 89 that TP&L might be able to take advantage of the interchange
between NS and ISRR ‘at milepost 6 for movements to Perry K as well as to
Stout, we did not - mean‘to create a right for IP&L to be able to dictate the
interchange point for NS and C8X or its subsidiary, or fo be able to insist on
avoiding an interchange.at Hawthorne Yard. This request for clarification will
be denied. ' ‘

IP&L also wants to avoid paying any switching charge at Perry K.
Applicants have agreed to, and we have imposed, a condition guaranteeing cost
based switching to Perry K (with a $250 ceiling, adjusted for inflation). IP&L
has provided no basis for avoiding a switching charge altogether where CSX or
INRD perform a switching service. This IP&L request will also-be denied.

. THEFERTILIZERINSTITUTE (TFI)** contends that we are required by the
statute to use the RCAF-AY rather than the RCAF-U whenever an adjustment
factor is included in one of our merger conditions, except with regard to
switching charges, where it has agreed that an RCAF-U is appropriate. In
particular, TFI claims that the RCAF-A must be used in connection with the
trackage rights fee of 29 cents per mile that applicants have agreed to charge
each other where they will operate over each-other’s lines to-prevent a lessening
of competition due to this transaction.®® TFI also claims that we were required

3 IP&L endorses TFI's RCAF argument, and asks that we clarify that the RCAF-A must be
the adjustment mechanism for the trackage rights fee that CSX will be charging to NS in the
Indianapolis area. .

" The RCAF-A refers to the Rail Cost Adjustment Factor, adjusted to reflect productivity
gains. The RCAF-U refers to the unadjusted index.

** Thosé trackage rights agreements provide for a negotiated adjustment factor that is neither
the RCAF-U nor the RCAF-A. We thoroughly examined trackage rights compensation in Decision
No. 89,3 S.T.B. at-343-45, and found that it will permit these carriers to compete effectively with
each other.
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by statute to apply an RCAF-A adjustment factor with regard to our condition
imposing a 3-year freeze on certain interline rates that derives from the NITL
agreement.

TFI’s claxm that section 107 08 reqmres us to use one form or another of the
RCAF to make inflation adjustments related to merger conditions is without
merit. Section 10708 merely requires us to calculate and publish two indices,
an RCAF-U and an RCAF-A index. That section does not require us to use that
index for any particular statutory or regulatory purpose, much less does it
prescribe. limits to our merger conditioning power.* Thus, we reject the
assertion that we aré not permitted to use any measure other than RCAF-A asan
adjustment mechanistn for rail rates and charges.

OHIO RAIL DEVELOPMENT COMMISSION (ORDC) has filed a letter
petition requesting that we extend the sihgle to joint-line relief originating in the
NITL agreement to Class II railroads in addition to Class III railroads. We
extended these protections to Class III railroads in: furtherance of our general
policy of giving these small railroads the same measure of protection in merger

cases as the shippers that they serve. We see no reason to extend this level'of

protection to Class Il railroads, which tend to be larger, and do nottend to be so
strictly identified with.a very small number of shippers on their lines.

WISCONSIN. CENTRAL LTD.(WCL), supported by 1&M Rail Link, LLC,
Four City Consortium, and Prairie Group, asks that we make publicly available
certain information required in reporting e]ement No. 11 of our momtormg
conditions relating to the Chicago sw1tchmg district. As we noted in Decision
No. 89, 3 3.T:B. at 366-67, the purpose of our monitoring conditions is to
generate. information that will ‘allow us to evaluate and respond to problems
arising during 1mplementanon of this transaction, not to make all of the
reporting information publicly available. We will place only reports filed
pursuant to reporting elements 1,2, 3,4, 5,6, 7, 8,9, 13, and 14, which are not
considered to-be-commercially ~sensitive, in:the public docket.

WCL argues, however, that the information in reporting element 11 that it
seeks to make public is really no different from the public'information reported
in element 7:concerning shared asséts areas (SAAs). We. disagree. The SAAs

are jointly owned areas served only by applicants and operated by Conrail as

* The NITL agreement itself expressly requires use of an RCAF-U adjustment for these
interline rates.

“ TFI does not argue that it was inappropriate as a matter of policy for us to impose as a

condition a negotiated solution for shippers affected by the loss of single-line service that
incorporates a temporary rate freeze with-an RCAF-U adjustment. This condition clearly benefits
TFI’s members and is in the public interest.
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* their wholly owned subsidiary. Therefore, the operations within the SAAs are

fully known to applicants, and not commermally sensitive.

The same cannot be said for the three Chicago area yards identified by
WCL. Barr Yard is a wholly-owned CSX facility and Gibson and Blue Island
yards: are owned and operated by Indiana Harbor Belt Railroad (IHB).
Therefore, the services provided by CSX and IHB affect all of the carriers (and
ultimately, shippers) in the Chicago terminal area through reciprocal switching,
trackage rights, intermediate switching, interchange and train classification.
Clearly, the data relating to these operations include service provided to carriers
other than applicants, which makes information about those operations even
more commercially sensitive. Further, we agree with IHB that the monitoring
and reporting requirements-sought by WCL could jeopardize that carrier’s
ability to-compete with. the other carriers operating in the Chicago switching
district.

F mally, WCL, as with any other carrier or shipper such as Prairie Group,
can recognize service deficiencies based on its own experience, and withoutany -
need for reporting, and it always can.inform us of any:problems or service
faitures.*' 'WCL’s request to modify our decisiod to make public this
commercially sensitive data will be denied.

WHEELING & LAKE ERIE RAILWAY COMPANY (W&LE) (supported by
Stark Development Board, Bayer; and ORDC) claims that our statement
concerning the magmtude of transaction-related losses it risks is understated.
In Decision No, 89, we said that the $1.4 million revenue loss projected by
applicants may be uriderstated, and that the revenue loss is probably between
$1.4 and $3.0 million, which we continue to believe is an accurate estimate.
W&LE -claims the number should really be $4.2 to $6.6 million. W&LE’s
petition isunusualin that it does notiask us to correct these supposed errors now,
nor does it ask for us 1o impose any further relief. It merely asks for us to
declarethat we have understated the magmtude of its losses inaid ofits ongoing
negotiations with applicants concerning certain mutually berneficial
arrangements that we ordered -the parties to pursue in Deczszon No. 89.

. Meanwhile, it.asks for us'to stay any actlon on its petition,

In Decision No. 89, we recognized that the impact on W&LE might be
substantial, and we accorded relief accordingly. Whether that traffic loss will be
$3.0 million, as we estimated, or $4. 2 milljon or more, as W&LE contends,
makes no material difference. Our inténtion was not to indemnify W&LE

* The Director of our Office of Compliance and Enforcement is authorized to make
appropriate changes to or supplement the data requirements based on review of the information.
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against these losses dollar for dollar. Rather, our intent was to give W&LE the
opportunity to obtain additional traffic in aid of its ability to continue to be able
to provide essential services. W&LE has not challenged our determination of
bow much relief should be required for that purpose. We do not believe that any
purpose would be served by holding this petition in abeyance to permit a future
determination of issies that are not material to the athount of relief we granted;

accordingly we will deny it now*

STARK DEVELOPMENT BOARD (SDB) asserts that the relief we have
granted to maintain the essential services provided by W&LE is insufficient, by
itself, to protect SDB’s interest in the Neomodal’ terminal, an intermodal
terminal built with public funds and located on 2 W&LE line in Stark County,
OH. SDB states that Neomodal was the'only significant intermodal terminal in
Northeast Ohio that prov1ded CSX and'NS the opportunity to conipete with
Conrail for that region’s intermodal business, and.that. our approval of the
transaction will directly. result in'severe operational and financial problems for
Neomodal as GSX and' NS ptepare to implement plans to build competmve
intermodal facilities at"nearby locatlons

Applicants state that, contrary to the impression left by SDB our approval
of the transaction:will iotresult i in the creation of any new intermodal terminals
to serve Northeast Ohjo, but will Tead!to improvements (and relocations) of
existing facilities;, Whlch will benefit intermodal customers. And applicarits note
that SDB has offered no exdmples or ékplanations of how the transaction, as
conditioned to efisure the contmﬁ\atlon of the essential service provided by
W&LE, will result in any IESsemng of competitive options for the region’s
shippers. Applicants, point ‘out that W&LE has not requested the extensive
conditions soughtby SIIB. Funally,"apphcants assertthatthese conditions would,
in essence; make CSX and NS responmble for the operating and financial
success oFNeomodal,‘whxch they charactenze asa geographacally disadvantaged
facility that has failedito- mect ﬁnancwlwexpectatmns since it was completed
and whose siting was-a.by+ ‘prmduct”of atrack relocatlon project whose primary

“ Bayer’s pleading indicates that CSX has ¢laimed that it is not required to negotiate any
agreement with W&LE concerning shippers in the New Martinsville, WV, area because any such
agreement could not be beneficial to CSX. Without commenting on the mutually beneficial nature
of any such agreement that might be discussed, the Board expects that CSX will pursue negotiations
in good faith regarding this shipper and any other shipper along CSX’s line between Benwood and
Brooklyn Junction, WV.

. Applicants state that, solely as a result of its location on the W&LE' tracks in Stark County,
Neomodal suffers from increased transit times — a serious shortcoming for truck-competitive
intermodal traffic — and from the absence of a large local market.
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purpose was to induce a major Stark County employer to retain and expand its
facility in the county.

The Board’s role here is to protect competition, not competitors. We find
that intermodal shippers in Northeast Ohio will benefit from the transaction, and
that Neomodal will benefit from the conditions we have imposed to protect the
essential service offered by W&LE. No additional conditions are necessary or
warranted.

READING AND BLUE MOUNTAIN RAILROAD COMPANY (RBMN) asks
us to “clarify” that shippers on Class III lines will be able to invoke the Class HI
carrier protections set forth in ordering paragraph 20 of Decision 89. As the text
of the decision makes clear, id. 3 S.T.B. at 254-55, the Class III carrier at its
option may invoke those protections. The reason we gave the Class III carriers
this option is that it also would bind them, not just the applicants, to maintain
existing rates and provide reasonable joint-line service, We were reluctant to
impose the agreement among applicants and NITL on Class III carriers who
were not parties to. the agreement without their consent because we were
concerned that this might have some adverse impact upon their ablhty to obtain
adequate revenues. RBMN is freg, as are all other Class HI carriers, to use this
condition for the benefit of its shippers if it so chooses. Accordingly, its request
for clarification will be denied.*

RBMIN now claims for the first time that the blocking provisions in the
contract under which it acquired its properties from Conrail were part of an
allegedly nonassignable contract, the Lehigh Agreement. RBMN now claims
that we erred in permitting applicants to override the nonasmgnablhty clauses
contained: in the Lehigh Agreement. This issue is not appropriate for
reconsideration because it' ddes not involve an allegation of material error,
changed. circumstances, or new evidence. The issue cannot be material error,
since we iever had occasion to rule on a request that the Lehigh Agreement be
made an exception to-applicants’ request that all contracts would be valid and
transferable regardless of nonassignability clauses. Accordingly, that clause in
the Lehmgh Agreement has been overridden. Further, this issue is not new
evidence or changed circumstances. Itisjusta newly raised argument that could
have béen and should have been raised earlier.® Accordingly, the petition for
reconsideration of this issue will: be denied.

“ We will grant, however, RBMN’s request that we clarify that, regardless of what entity holds
the Lehigh Agreement, applicants will be precluded from expanding the bIockmg provisions.
“ Because we have ensured that the transaction will result in no expansion of the. scope of such
" blocking provisions, RBMN will in no way be harmed by a transfer of the Lehigh Agreement to one
of the applicants.
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THE FOUR CITY CONSORTIUM (Four Cities) argues that we committed
procedural and substantive errorsin our environmental review process. * It seeks
environmental mitigation conditions irraddition to those:we imposed for Four
Cities:in Decision No. 89, Applicants replied (CSX/NS-217).

Four Cities renews its contention that we should not have considered any
information submitted to SEA after February 2, 1998, the close of the comment
period.on the draft environmental impact statement (Draft EIS). Four Cities has
not presented any new arguments that warrant a reversal of Decision No. 83
(served May 27, 1998), where we prevmusly tejected that argument, explaining
that the environmental review process is a fluid and open one that encourages
the. broadest possnble pubhc participation. As the environmental review
progresses, it is not unusual for an applicant to. propose voluntary mitigation
options and other changes to the apphcant s original operating plan that can
affect projected train traffic levels, and benefit the environment. SEA normally
considers; and indeed enicburages, such: mitigative changes as part of its ongoing
environmental anglysis and recommendations.

Only whete changes in a proposal“under consideration could potentially
adversely affect parties’ rights (for example by i mcreasmg traffic) does SEA
typically provide an‘opportunity. for additional'comment.* Here, however, the
change ‘about which Four Cities complams is that CSX revised its original
operating plan in Aptil 1998 to reroute traifis away fromthe Four Cities area (the
line (C-023) between Pine Junction andiBarr Yard through East Chicago). This
will benefit Four Cities by reducing the anticipated traffic-related increase in the
number, of trains operating over this:line from approximately six trains per day
to about two: train 'pbr day.®

K

“ Four Cities also supportts the request of WCL to make public certain data reported to us
conceming the Chicago switching district. We have already addressed WCL’s request.

47 We imposed environmental mitigation for the Four Cities area addressmg grade crossing
traffic delay and safety concerns. See, Environmental Condition No. 21

“* For example, SEA provided an additional comment period in the Final Environmental
Impact Statement (Final EIS) for parties affected by NS’ proposed train traffic changes in the greater
Cleveland area that could result in potential train traffic increases in Ohio and Pennsylvania.

4 Nor was this new plan material to our decision conceming the appropriate amount of
environmental mitigation in the Four Cities area. The Draft EIS evaluated the lmpacts on the Pine
Junction/Barr Yard segment based on the originally projected 5.7 train-per-day increase on the
segment and concluded that this level of traffic increases would not itself warrant any mitigation.
In the Final EIS, SEA recommended mitigation for.Four Cities based on certain unique local
circ of those ¢ ities, not b of the level of traffic increases. Neithera 5.7 nor
a 2 train-per-day ingrease is large when compared to the 30 trains per day that currently go through
the area. .
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Furthermore, Four Cities, like every other party, had an opportunity to raise
any concerns about the adequacy of SEA’s environmental review, and the
adequacy of the environmental conditions recommended in the Final EIS that
we have adopted and imposed. After-public issuance of the Final EIS, Four
Cities participated in the June 3-4, 1998 oral argument. Moreover, throughout
the environmental review process and in Decision No. 89, we have advised all
parties of the opportunity to bring any concerns abouit the Final EIS (including
any environmental conditions) to our attention through an administrative appeal
of our final written decision. Thus, there is no merit to Four Cities” contention
that no opportunity was afforded for it to respond to matters presented for the
first time in the Final EIS.

Four Cifies urges us to clarify and require that applicants must adhere to
their reptesentations regarding the precise level of post-transaction train traffic
in the Four Cities area, But Four Cities has.not shown a need for that
extraordinary relief ™ As applicants correctly note, traffic projections made by
a merger apphcant must be based on good faith traffic projections of the traffic
patterns that will: follow consummation of an acquisition. In this case, we
reviewed: apphcants operating plans and revisions and found them to be good
faith pro_}ectlons oftanticipated train traffic levels. Neither Four Cities nor any
other party has shown that applicants’ traffic projections for the Four Cities area
are misléading or unfounded.

~ Moteover, while railroads do their best to predict the amount of post-
transaction' trafﬁc likely to move over a given line, railroads need flexibility
because the amountiof traffic that actually moves over a particular line depends
upon shlpbper déraand. Tndeed, a traffic cap could well interfere with applicants’
ability to carry out their statutory obligation to provide common carrier service
upon reasonable request. Therefore, neither we nor ‘the ICC: has imposed
permanerlt caps on the number of trains the railroads can operate or specified
that ex1stmg fretght"muSt be transported by a specificroute.”” Rather; as SEA

;

% While we will not impose the specific environmental mitigation Four Cities seeks, our
mitigation addresses its concerns. In Environmental Condition No. 21(f), we imposed mitigation -
requiring CSX to reroute traffic as much as practicable from the line segmentbetween Pine Junction
and Barr Yard. In addition, as agreed to by CSX, we have required CSX (1) to instruct its crews not
10 stop trains so as to block major crossings on the Pine Junction/Barr Yard segment, as practicable
. and consistent with safe operating practices, and-(2) to work with Four Cities to coordinate train
movements and emergency response. Environmental Condition No. 21(i) provides a forum for Four
Cities to meet regularly with applicants to assess local traffic delay and other issues.

*' In Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996), we imposed a temporary
rail traffic limit in Reno, NV, and Wichita, KS, for 18 months for the sole purpose of" allowing the

(continued...)
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explained in the Final EIS (Vol. 3, at 5-69 to 5-71), railroads must be permitted
to decide on a continuous and ongoing basis which routes.are most efficient to
meet their customers’ needs.

In any event, Four Cities is not w1thout recourse if there should be a
material change from the post-transaction projections upon which we relied in
formulating mitigation. Environmental Condition No. 50 permits us to
reexamine the mitigation issue, if warranted, under those circumstances.

Four Cities also maintains that we erred in our conclusion that the
transaction would not cause disproportionately high and adverse impacts on
minority or low-income residents on two line segments in the Four Cities area,
between Tolleston and Clark Junction (C-024) and between Warsaw and
Tolleston Junction (C-()26) Four Citiés correctly points out that these two line
segments were identified in the Draft EIS as meeting the threshold for further
environmental _]llSt]Ce analysis based on the demographics of the population in
the relevant area.”” The Draft EIS, however, did notimake any determination
whether the transaction-related impacts from the pmjected operations-on line
segments C-026 iand C-024!;were disproportionately "high and adverse and
therefore could warrant additional mitigation. That ahalysis was left to the Final
EIS.

After issuance of the Draft EIS, SEA conducted additional analysis of those
segments.. It first assessed the magnitude.of the impacts, and then determined
whether the minority and/or low-income populations on those line segments
with “high” impacts — those exceeding SEA’s thresholds for noise, hazardous
materials transpott, and hlghway/raﬂ at-grade crossing safety and delay —
would be disproportionately. affected.” In the Final 'EIS, SEA- discussed its
methodology for determining whether there would be disproportionate impacts
for rail line segments by county or region.* SEA determined that there would
be an increase in noise impacts along line segments C-026 and C-024, but that

*)(...continued)
completion of environmental mitigation studies. This 18-month period was a stay to permit
determination of appropriate local mitigation measures for these communities, not an exercise of
continuing regulatory control over the level of traffic on particular lines.

% SEA determined that further analysis was warranted where 50% or more of the residents in
a geographic -area surrounding a line segment were defined as low-income or minority, or the
percentage of low-income or minority residents was at least 10% greater than that of the surrounding
county.- See, Draft EIS, Vol. 5A, Appendix K, Table K-15, at K-22 to K-23.

** SEA considered impacts to be disproportionate if they would be predominately bomne by
minority or low-income populations or would be more severe or greater in magnitude. We agree
with this approach.

$ See, Final EIS, Vol. 6C, Appendix M, Section M.2.4.
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the total projected environmental impacts on the minority and/or low-income
populations along those line segments were not disproportionately high and
adverse. Therefore, SEA determined, and we agree, that the impacts would not
be more severe or greater in magnitude when compared to other populations,
and that no tailored environmental justice mitigation was warranted.”

Four Cities has not presented any evidence or argument suggesting that our
environmental justice analysis is incomplete or incorrect.. There is no merit to
Four Cities’ suggestion that we should stay implementation of the CSX
operating plan on ling segments C-026 and C-024 pending completionof further
environmentaljustice analysis. As discussed above, we have aiready completed
that analysis, and, contrary to Four Cities’ assertions, there isno mconswtency
between the Draft and Final BIS.*

Finally, Four Cities asks that we modlfy our decision to make pubhc the .
confidential weekly reports that applicants will submit to us on Chicago
Gateway Operations and onimajor yards and terminals (including Barr Yard)
pursuant to Operational Monitoring Requirements 10.and 11.”7 We agree with
applicants that it would be inappropriate to require the disclosure. of this
commercially sensitive information, which is being submitted to our Office of
Compliance and Enforcement on a confidential basis,” to Four Cities or any
other party. With respect 10 FCC’s concerns that Operational Monitoring
Requirément 10 is msufﬁcle“‘ it because it appears not to include all traffic data,
based on the Board’s nse ofthc term “run through™ trains instead of “through”
trains, we, did not intend such a distinction. Requirement 10 is intended to
establish a measurement of the on-time performance of applicants’ trains
movingto connectmg carriers through the Chicago Gateway. For our monitoring

* The increase in train traffic is only projected to be 4-5 trains per day, while the projected
increases-ifi traffic on line segments found-to warrant focused mitigation for the unique needs of
certain environmental justice communities ranged from 17 to 40 trains. In any event, our final

. mitigation addresses all communities and populations along line segments C-024 and C-026 likely

to experience significant environmental impacts. For example, SEA determined that the noise levels
on segment C-026 met its mitigation thresholds and recommended mitigation for three receptors.
See, Environmental Condition No. 11. No noise mitigation was recommended for segment C-024
because SEA’s analysis did not identify any receptors within its 70 decibel noise mitigation
thresholds. SEA also found mitigation for train horn sounding at crossings along line segmient C-024
unwarranted.

* Moreover, Four Cmes dxd not comport with our regulations by requesting a stay 10 days
before the effective date of our decision; nor has it even attempted to meet the cntena forastay. See,
49 CFR 1115.3(f).

*’. The monthly status reports on construction and other capital projects required of applicants
already are made public.

% See, Decision No. 89, 3 S.T B. at 370-71 (Requirement 15).
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purposes, we clarify that we define “through” and “run through” trains as
expedited movements from orlgm to destination, which would generally be pre-
blocked and would not require classification at Chicago. Instead, these trains
would move directly to a connecting line haul center. And in response to-Four
Cities” request for additional monthly reporting for the line segments in the Four
Cities area (C-023, C-024, C-026.and N-469), we will modify Environmental
Condition No. 21(i), which requires applicants to conduct regularly scheduled
meetings with representatives of Four Cities for 3 years. Our revised condition
will require applicants at those meetings to provide a status repott on avetage
train traffic volumes and speeds on the applicable-portions of the four rail line
segments in thé area and on the progress of “operational and capital
improvenients required by s to address hlghway/rail at-grade crossing safety
and delay issues in the Four Cities area.”

THE NEW JERSEY DEPARTMENT OF TRANSPORTATI ON/NE WJERSEY
TRANSIT COMMISSION (NIT) asks us to modify our hazardous materials
transport condition (Environmental Condition No. 4(A)) for line segments
between Ridgewood Junction, NJ, and Suffern, NY (designated as N-064), and
between Croxton, NJ,'and Ridgewood Junction (N-050). It believes that these
segments should have been classified as “key routes.” Applicants do not object
to NJP’s request, and we,will grant it. The latest hazardous material transport
information supplied by applicants shows that those line segmerits will become
key routes warranting hazardous materials key route mitigation.

NIT also filed a letter asserting thatour description in Decision No. 89 of
certain lines being transferred from Conrail to CSX and NS was. jnaccurate.
These descriptions are based upon descriptions presented by applicants in their
original application, and, as applicants point.out, NJT has never presented any
evidence that these descriptions are wrong. Moreover, these descriptions are of
no particular legal iniportance because we cannot authorize Conrail to transfer
property it does-niot own. NJT should be reassured that whatever ownership
nghts it may have inany of these lines through deed or contract is unaffected by ..
ourdecision. Weneed not se’ctle these: QWnershlp issues, which turn on contract
interptetation, not upon, our grant ofi ‘aut‘h;onty approving this transaction.

LIVONIA, AVON, AND LAKEVILLE RAILROAD CORPORATION (LAL)
has by letter raised similar line description issues to those raised by NJT.® No

* Prairie Group and I&M supported Four Cities’ request for modification of the operationél
momtormg condition, as discussed in the appendix.

It is unclear whether applicants were served with this pleading, to which they have not
replied.
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change in our decision is needed in response to this issue for the same reasons
as noted with regard to NJT.

CITIZENS GAS AND COKE UTILITY (CG&C) wants us to incorporate the
terms of a settlement agreement that it entered with CSX on June 3, 1998, into
aformal merger condition. Neither the Settlement Agreement (under seal) nor
a description of its essential points has been provided to us. Thus, there is no-
basis for us to firid that it would be appropriate to incorporate this agreement in
amerger-condition. If CG&C submits the agreement to us, we will determine
in a latter decision whether it would be appropriate for inclusion as a merger
condition.

The action taken in this dec1s1on as conditioned by the environmental
mitigation conditions set forth in Appendix B, will not result in any significant
adverse impacts either to the quality of the human environment or to the
conservation of energy resources.

1t is ordered:

1. Decision No. 89 is clarified to the extent, and in the manner, indicated
in this decision. )

2. Applicants must comply with the env1ronmental mitigation conditions
set forth in Appendix B. .

3. The CSX/NS-209 petition for clarification or reconsideration is granted
in part and denied in part, as indicated in this decision. The Wyandot/NL&S
ordering paragraph (Decision No, 89, 3 S.T.B. at 390, ordering paragraph 43)
is revised to read as follows: “As respects Wyandot and NL&S, CSX and NS:
must adhere to their offer to provide single-line service for all existing
movements of aggregates, provided they are tendered in unit-trains or blocks of
40 or more cars; and in other circunistances includinig new movements, for
shipments moving at least 75 miles, must arrange run-through operations (for
shipments of 60-cars or more) and pre-blocking arrangements (for shipments of
10 to 60 cars). The requirements imposed on CSX and NS under the preceding
sentence will expire at the end of the 5-year period commencing on Day One.”

4. The CSX-160 petition for clarification is granted, with the understanding

“that CSXI will agree to be bound, jointly and severally with CSXT, to the

performance of theé Conrail contract (with" respect to those- origination/
destination pairs/routes as may be allocated to CSXT under the processes of
Section 2.2(c) of the Transaction Agreement) as fully as CSXT will be bound.

5. The APL-27 petition is granted insofar a§ APL has asked that we clarify
that the time period referenced in Decision No. 89, 3 $.T.B. at 386-87, ordering
paragraph 10 (and throughout Decision No. 89) is 180 days, not 6 months, and
is otherwise denied.
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6. The application filed by the Nadler Delegation is denied.

7. The motion filed by Ms. Zee Frank is denied, and the appeal filed by Ms.
Zee Frank is rejected.

8. The IP&L-15 petition for clarification or reconsideration is granted in -
part and denied in part, as indicated in this decision. In Decision No. 89, the
second sentence of footnote 151 (Decision No. 89, 3 S.T.B. at 295 n.151) is
revised to read as follows: “As explained below in the section ertitled
Indianapolis Power and Light, the condition we are imposing on traffic to
TP&L’s Stout plant will result in availability of direct NS service free of CSX
and/or INRD switching charges.” CSX; NS, ISRR, and IP&L; should attempt to
negotiate a mutually satisfactory solution respecting any MP 6.0 interchange
problems {and respecting -any related problems that may be necessarily
incidental.to ‘a ‘MP 6.0 interchange problem), and should advise us, no later
than December 18, 1998, of the status of, their negotiations.

9. The TFI-8;petition for clarification or reconsideration is denied.

10. The clarification requestembraced in ORDC’s July 29th letter is denied.

11. Thc WC-19 petition for partial reconmdcratlon of ‘monitoring and
reporting conditions is denied.

12. The WLE~9 reconsideration/clarification petition is ‘denied.

13. The SDB:15 pentlon for reconsideration is denied. )

14. The RBMN-10 petmon to reopen and to clarifyis denied insofar as that
petition raises issues concerning the NITL agreement’s Section III(E) and the

‘Lehigh Agreement’s antiassignment clause. The RBMN-10 petition fo reopen

and to.clatify is granted irisofar as that petition raises an issue concerning the
Lehigh Agreement’s blodking provision (ordering paragraph 39).

15. The ECC-18 petmpn for reconmderatxon is granted in part and denied
in part, as, indicated'in this decision. .

16. The réquests embraced in NJT’s August 12th letter are granted in part
and denied inpart, as indicated in this decision.

17. The request embiaced.in LAL’s August 4th letter is denied.

18. CG&C’s July 22nd request to withdraw comments in opposition “on
condition;that the Board order that approval of the Joint Application by the
Board is subject to the terms of a Settlement Agreement entered into June 3,
1998, between Citizens- Gas & Coke Utility and CSX” is denied. CG&C,.
however, may renew its July 22nd request, provided that CG&C submits, along
with a renewed 1 request a copy of the CG&C/CSX settlement agreement.

19. This deoxslon shall'be effective on October 19, 1998.

By the Board, Chairman Morgan and Vice Chairman Owen.
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APPENDIX A: SUMMARY OF PLEADINGS

THE CSX/NS-209 PETITION. CSX and/or NS seek reconsideration of three conditions
imposed in Decision No. 89.

Relief. SoughtBy CSXand/or NS. CSX and/or NS have advanced several arguments in support
of the relief sought vis-a-vis Environmental Condition 11, Environmental Condition 26(c), and the
Wyandot/NL&S condition. i

(1) Environmental Condition 11 (]n General). CSX and NS request clarification that
Environmental Condition 11, see, Decision No. 89, 3 S.T.B. at 588-90, does not require them to
reduce railroad noise levels below pre-existing levels. - CSX and NS contend: that, although
Environmental Condition 11 provides that the design goal for noise mitigation shall be a 10-decibel
(dBA) noise reduction, most of the receptors identified as warranting mitigation are only projected
to expetience an increase of noise in the range of 5-10 dBA; that conditions should be narrowly
tailored‘to remedy only adverse effects of the CSX/NS/CR transaction itself, and not pre-existing
conditions not related to the CSX/NS/CR transaction; and that, therefore, we should clarify that the
design goal for any line segmient should be either 10 dBA or the projected increase in noise for that
line segment as 4 result of the CSX/NS/CR transaction, whichever is less.

(1a) Environmental Condition 11 (Toledo-Deshler Line Segment). Onithe Toledo, OH-Deshler,
OH line segment, 77 receptors have been identified as meeting the wayside noise mitigation criteria.
See, Decision No. 89,3 S.T.B, at 589 (Rail Line Segment ID-C-065). CSX contends: that it resumed
mainline traffic on this line segment in'May 1997 independent of the CSX/NS/CR transaction; that
there will,be no further increase in traffic on this line segment as a result of the CSX/NS/CR
transaction; and that, therefore, we erred in requiring CSX to: ‘mitigate noise on this line segment.
CSX apparently seeks reconsideration of Environmental Condition 11 as respects the Toledo-Deshler
line segment. See, CSX/NS-209 at 6 n:3 (CSX does not explicitly seek’ reconsideration; but CSX’s
claim that 'the conclusion, respecting, the Toledo-Deshler line segment “is erroneous” is best
understood as an 1mplu:lt request for reconsideration). .

) Environmental Condition 26(C). CSX req dment of Envir tal Condition
26(C), see, Decision;No. 89, 3 §.T,B. at 595-96, with respect to the location of the Wheel Impact
Load Detectors (WILDs) required:to be mstalled on the CSX line west and east of Cleveland. CSX
contends: 'that the optimal location for the western WILD is likely farther west than Olmsted Falls,
OH; thatithe apprqpnale location for theitastern WILD is at West Springfield, PA; and that, because
the installation:of WILDs was recomménded for the first time in the Final Environmental Impact
Statemenit (Final E1S), CSX did not have, prior to the issuance of the Final EIS an oppcmumty to
subniit, {oythe Board’s. Section of Environmerital: Analysis. (SEA), i infor P g the
engineering and operational criteria for smn,g WILDs See also, CSX/NS-209, V.S. Carter (new
- evidencerespecting WILDs). CSX therefore asks that Environmental Condition 26(C) be modified:
(1) to defer the determination of the location of the western WILD until CSX has had the opportumty
to present to the Boarda recomrnendatmn based on a detailed evaluation of the relevant engineering
and operating criteria; and (2) to replace mstaﬂatlon of a new eastern-WILD within 20 miles to the
east of Cleveland with tai e of the existing Conrail WILD at West Springfield, PA.

(3) Wyandat/NL&S Condition. CSX and NS urge clarification of the condition. that was
imposéd for the benefit of two Ohio SL-to-JL** aggregates shippers, Wyandot Dolomite, Inc.

8 An“SL-to-JL” shipper is a shipper whose pre-transaction Conrail single-line route wilt be ’
replaced by a post-transaction CSX- NS joint-lineroute. Applicants refer to such shippersas “one-to-
(continued...)
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(Wyandot) and National Lime and Stone Company (NL&S). See, Decision No. 89,3 S.T.B.at311-
13, See also, Decision No. 89, 3 S.T.B. at 390 (ordering paragraph 43). CSX and NS contend that
this condition should be understood to-involve transitional and: temporary measures, like the
setilement proposal from which this condition was extrapolated® and like the SL:to-JL provisions
inthe NITL agreement.® CSX and NS speciﬁcally request that we clarify or otherwise provide that
the intention is that this condition will remain in effect only during the 5- year period beginning on
the Split Date.

. The CLEV-21 Reply. Asrespects Envtmnmental Condition 26(C), the Cityof C]eveland agrees
that CSX should be allowed to use its expertise to-determine the appropriate location for the western
WILD and that CSX should be allowed to rely on the existing eastern WILD at West Springfield,
PA, provided, however: that the western WILD:must be located within 60.miles of the City (i.e., no
further away than Greenwich, OH), and that, where there are double tracks over which trains can be
operated in bothdirections, 2 WILD, orany of the other devices. requlrcd toprovide anearly waming
ring around the City, must be placed on both tracks.

The WYANDOT-7 Reply. Wyandot contends that, even though we should’ have 1mposed the
conditions it solight® and even though the Wyandot/NL&S condition we did impose® is not likely
to work Wyandot has chosen totake a “waitand see” approach to the CSX/NS/CR transaction and
has net sought reconsideration of Decision No. 89. Wyandot further contends: that the
Wyandot/NL&S condition is ¢learly worded and properly reflects our specific intention to impose
a condition broader in scope and more lasting in duration than the condition that had been
“profetred” by applicants; that, because we recognxzed that the harms the Wyandot/NL&S condition
were intended toraddress would not be transitory, we did not impose a time limitation upon that -
condition; and thata time limitation.of the sorturged'by applicants would make the Wyandot/NL&S

. condition entirely ineffective. Wyandot therefore urges denial of the Wyandot/NL&S component
of the CSX/NS-209 petition.

The NLS-10'R NL&S ds: that we erred in rc]ectmg the conditions it sought;®”
that the Wyandot/N L&S condition we 1mposed will alleviate only a small portion of the harms
NL&S expects to-experience; that imposition of the time limit sought by applxcams {would magnify
the inadequacy of the Wyahdot/NL&S condition; that the Wyandot/NL&S condition should therefore
stay infeffect for at least 5 years; and that, at the'erid of that initial $-year period; the Wyandot/NL&S
condition should remain'in effect; unless and until applicants obtain permission-from the Board to

4I(...continued)
two” shippers. See, e:g., CSX/NS-209 at 3. We refer to such shippers as “SL-to-JL.” shippers. See,
e.g., Decision No. 89,3'S.T.B. at 451 n.406 (explaining that we have accorded a different meaning
to the “1-to-2" concept; we regard a “1-to~2" shipper as a shipper that presently has access to a single
railroad but that will have, post-transaction, access to two railroads).

. See, Decision No.-89, 3 S.T.B. at 313 n.172. See also, CSX/NS-209 at 13.

% The NITL agreement is the settlement agreement that CSX and NS entered into with The
National Industrial Transportation League (NITL). See Decision No. 89, 3 8.T.B. at 251-57 and
449-51. See, especially, Decision No. 89, 3 S.T.B. at 254-55 -and 451 (discussion of the NITL -
agreement s SL-to-JL, provisions, under the heading “Interline Service”). -

% See, Decision No. 89,3 S.T.B. at 492-93.

s \See, Decision No, 89,3 S.T.B. at 390 (ordering paragraph 43).

 ‘Wiyandot insists that Joint-line rail transport for aggregates, especially at the relatively short
distances involved, is uneconoical and impractical.

% See, Decision No. 89,3 S.T.B. at 488-89.
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abandon service to NL&S. NL&S therefore urges denial of the Wyandot/NL&S component of the
CSX/NS-209 petition. - .

ORDC'’s September 1st Letter Respecting CSX/NS-209. ORDC, which urges. denial of the
Wyandot/NL&S component of the CSX/NS-209 petition, contends that, unless the single-line routes
that Wyandot and NL&S enjoyed pre-transaction are preserved, these companies will suffer
considerable and permanent infjuries; there is nothing in the record, ORDC claims, to establish that
thesé injuries will abate over time. ORDC therefore insists that we should, at the very least, preserve
the scope. of the relief that was awarded to Wyandot and NL&S in Decision No. 89.

THE CSX-160' PETITION. CSX seeks clarification of Decision Nos. 87 -and 89-with respect
to its right to share confidential information in the APL/Conrail contract and information contained
in or touching or concerning that contract.*® See, Decision No. 87, wherein we modified the
previously issued protective.order to provide: that, on and after June 11, 1998, Conrail'could share
with CSX and N information regarding transportation contracts to which Conrail was a party; that,
however, until ‘August 22,1998, such information could be shared solely. for certain specified
purposes; and that, for the protection of APL and i ns subsidiaries, “disclosure protection satisfactory
to’ APL shall. be provided by applicants so that neither contracts of Conrzul with APL nor any
confidential information contained in or:touching or congering such contracts shall be made
available” to CSX' Intermodal, Inc. (CSXI, a stacktrain affiliate of CSXT)or S=a—Lgnd Service, Inc.
(Sea-Land amocean carrier affiliate of CSXT), or any of the:subsidiaries, officers, or employees of
CSXI1 or Sea-Land.® See also, Decision No. 89,3 S.T.B.at316: “[T)he confidentiality provisions
that we havé imposed should prevent any access. by CSX’s water and intermodal affiliates to
confidential contract information about APL.” Seealso, Decision No. 89, 3 S.T-B. at 387 (ordering
paragraph 16; apphcams must comply with all of the condmms imposedin Decision No. 89, whether
or not sich conditions are speclﬁcally referenced in the ordermg paragraphs)

ReI ief SoughtBy CSX. CSXcontendst that CSXT is the.entity withinthe CSX corporate famxly
that is responsible for marketmg and admmlstermg the; transportation. of intermodal. traffic
transported by CSXTythat, mdeed CSX1 is the entity with whxch ;APL officials have on numerous
i ussed 1mplementanon of the CSX/NS/CR transaction reldtive to'APL: traﬁ'lc‘ andithat
any contintied (ile, post-Control'Date) restriction on'the abnlity of CSXI 0fﬁc1a]$ to réview the
APL/Conrail conitract would require the making. of spec al, and less efficient; arrangements
respecting the transponanon of APL intermodal traffic transported by CSXT (anangcmems, CSX
notes, that would'be applicable with respect to only: Orie. mtemrmdal user: APL),.CSX concedes that
itwouldbé, p0531ble to make sucharrangements (whlch wouldrequire CSXT officials, whose regular
responsibilities:do fiot émbiace intermodal traffic, to act in ligu of CSXI oﬂictals, whose regular
responsibilities do ¢mbrace such trafﬁc) CSX ¢laims, however: that siich arrangements would be
inconsistent with CSX’s. 1 business: practices, and would-requite needlessly prolonged-and

% See, Decision No. 89, 3 S.T.B. at 480-83 (discussion of the APL/Conrail contract, which is
sometimes referred to as a transportation services agreement or TSA). Although the record contains
several references to multiple APL/Conrail “contracts,” see, e.g., CSX-160 at 8 n.11, there appears
to be only one APL/Conrail contract, see, e.g., APL-27 at 1 (reference to “the existing [APL/Conrail]
rail transportation contract”).

% See, Decision No. 89,3 S.T.B. at 480 (APL claims that it competes head-to-head with Sea-
Land and CSXI as respects the transportation of time-sensitive commodities from points in Asiaand
the Pacific Rim to points in the Eastern United States; APL further claims that it competes head-to-
head with CSXI in every major transportation corridor within the United States).
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comphcated CSX/APL discussions; that, in any event, such arrangements would serve no legmmate
purpose;” and that; under Decision Nos. 87 and 89, such arrangements are simply not required.”
CSX acknowledges that, during the course of this proceeding; it represented that it would be
willing to place restrictions on access to the APL/Conrail contract by CSX’s ocean carrier affiliates
(i.e., Sea-Land and ifs ocean carrier subsidiaries). And, CSX adds, it understands that it must adhere

_to the representations it made during the course of this proceeding. ‘See, Decision No. 89,3 S.T.B.

at 387 (ordering paragraph 19).” Insisting, however; that it never made any:such representation with
respect to CSXI, CSX asks that we affirm that; on and after August 22, 1998, it can share with CSXT
confidential information in the APL/Conrail contract, and information contained in or touching or
concerning that contract.™ CSX adds that, to remove any concerns APL mlght have, CSX is willing

" to accept.a condition that would provide that, from and after the Control Date, CSXI “shallnot use

confidential information contained in or relating to the Contail contracts with APL forany purposes
other than placing information about such-contracts irrits infdrmation systems, testing such systems,
planning and preparation of operations under the contracts, and the. performance of the contracts, and
not for anyother business, cotminercial or competitive purposes.” CSX-1 604t 10.

The APL-28 Response. APL contends that.we should ‘either deny the CSX-160 clarification
request.or:¢ondition CSXI’s-accéss to the TSA on CSXI becoming a signatory to the TSA.,

(i) The CSX-160-Clarification Request Should Be Denied. APL insists that, in order to protect
APL from the harms that would occurf its direct competitors (Sea-Land and CSXI) were accorded
access to APL's conﬂdentlal .commercial information, wehad in mind, in Decision;No. 89, that the
protections we had m’dered in Decision No:-87 would be carried forward) ‘past the Control Date, and .
would (unless the parties agreed otherwise)iendure until the: expiration of the: TSA:™ APL therefore
contends: that Decision: No. 89 bars €SX from sharing wnhCSXI confidential’ mformanon in the

™ CSX cites our determination that' APL’s discrimination concerns do not. warrant the -
imposition of any conditions. See, Decision No. 89,3 S.T.B. at 315-16.

7' CSX argues, in essence: that the relevant restrictions contained irt the protective order were
not intended to survive past the Control Date; that the restrictions provided for in Decision.No. 87
were not intended to survive past the Control Date either; and that, although the conditions provided
for in Decision No. 89 were intended to survive past the Control Date, the fact of the matter is that
we did not impose, in Decision No. 89, any condition restricting access by CSXI'to Conrail contract
information. CSX concedes that we remarked, in Decision No. 89 (3 S.T.B. at 316, citing Decision
No. 87, emphasis added), that “the confidentiality provisions that we have imposed should prevent
any access. by CSX’s water and- intermodal affiliates to confidential contract-information about
APL.” CSX contends, however, that this remark should not be interpreted “as imposing any new or
different disclosure obligations beyond those imposed by the Protective: Order, as amended by
Decision No. 87.” 'CSX-160at 7.

* CSX indicates that it is prepared to maintain the confidentiality of APL/Conrail information
as respects Sea-Land, and Sea-Land’s subsidiaries, officers, or employees as well. The terms
suggested by CSX would provide that “[n]o confidential information contained in or touching the
APL/Conrail contracts shall at any time be made available to Sea-Land Service, Inc., or any of its
subsidiaries, officers-or employees.” See, CSX-160 at 8 n.11.

” CS$X claims that nothing in;the CSX/APL agreement implementing “disclosure protection
satisfactory to APL,” Decision No. 87, at 3, bars post-Control Date dlsclosure to CSXI of
APL/Conrail contract information. See, CSX-160at 3 n.2.

" APL cites Decision No. 89 3 S.T.B. at 316 (emphasis added): “[Tlhe confidentiality
provisions that we have imposed should prevent any access by CSX’s water and intermodal affiliates
to confidential contract information about APL. See, Decision No. 87 in this proceeding.”
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APL/Conrail contract, and information contained in or touching or concerning that contract; and that,
because the “clarification” sought in the CSX-160 petition is at.odds with the language and intent
of Decision No. 89, the CSX-160 clarification request should be denied.

(ii) CSXT’s Access To The TS4 Should Be Conditioned On CSXI Becoming A Signatory To The
TSA.. APL.insists that, if we do not deny the CSX-160 petition, we must, at the very least, order CSX
to require CSXI to become a party to the TSA (inclusive of all supplements and addendums) before
obtaining access to the TSA.” APL contends: that, because CSXI will administer the TSA
operationally and functionally while CSXT will simply perform the undetlying rail service, it is
necessary that CSXI be bound by all of the terms of the TSA; that, if CSXT i to receive the benefits
of the. TSA, it should also accept the responsibilities and obligations-which Conrail currently has
under the TSA;-and that it is important that CSXI be a party to the, TSA so that, if APL sees any-
actions by CSXI that violate either the TSA or the standards to which CSXI has committed, APL will
beabie to bring;such actions to our atfention, and to take any other steps necessary to protect itself.™-

CSX's September-3rd Letter. CSX indicates that it is willing fo provide that, if we grant the
CSX-160 petition, CSX1 willagree to be bound, jointly and severally with CSXT; tothe performance
of the Conrail contract (with respecttothose ongmatmn/destm:mon pairs/routes as maybe allocated
to CSXT under the processes of Section 2.2(c) of the Transaction Agreement) as.fully as CSXT will
be bound. CSX adds:that this joint' and' several obligation will include all obligations and
undertakings of Conrail inthe.contract, limited; however, to the ongmatmn/destmaﬂon paxrs/mutes
that are;allocated to CSXT.”

THE APL-27 PETITION. APL asks that we clarify the effect that Decision No. 89 will have
on the APL/Conrail contract™ after the last day of the 180-day period begitining on Day 1.”*  See,

s APL notes that its APL-28 response is premised upon its understanding that, under Section
2.2(c) of the Transaction Agreement, CSXT will become, and remain, a party to the TSA, no matter
what decision we make with respect to the CSX-160 petition. See, APL-28 at 1 n.2.

" As respects “the standards to which [CSXI] has committed,” APL-28 at 7, APL indicates
that, if we decide that CSXI must have access to the TSA and the right to administer the TSA with
respect to the traffic to be allocated to CSXT under Section 2.2(c), APL will accept CSXI’s
representations that CSXI will not disadvantage APL through the use of the confidential information
contained in the TSA, provided, however, that we require CSXI to-become a party to the TSA. See,

. C8X-160, V.S. Passa at 3 (“[w]e are prepared to stipulate that on and after the Control Date, CSX

Intermodal will notuse any confidential information in the APL/Conrail contract for any purpose’
other than placing inférmation-about such contract iits information-systems, testing suclrsystems,
planning and preparation of operations under the contract, and the performance of the contract, and
not for any other business, commercial or competitive purposes”). See also, CSX-159 (filed August
10, 1998), V.S. Passaiat 2:(“‘Our goal is to develop a solid business relationship built on the provision
of excellent service to APL, and to be responsive to its operational and other requirements.”). APL

- adds that it expects that-CSXI, as a party to the TSA, will be able to negotiate those changes or

modifications which can be negotiated under the TSA regarding rates, service, Or other terms. See,
APL-28 at 7.

7 CSX also adds that it assumes that physical reexecution of the Conral] contract will not be
required.

78 See, Decision No. 89,3 $.T.B. at 480-83 (discussion of the APL/Conrail contract). See also,
APL-27 at 12 (the APL/Conrail contract has created a network of rail service beiween 15 points:
Chicago, IL, Boston, MA, Springfield, MA, WorceSter MA, Cleveland, OH, Columbus, OH, Toledo,
OH, Baltimore, MD, Allentown, PA, Pittsburgh, PA, Morrisville, PA, Harrisburg, PA, St. Louis,

(continued...)
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Decision No. 89,3 S.T.B. at 387 (the second sentence of ordering paragraph 10; as respects any
CRC transportation contract in effect as of Day One that contains an antiassignment or other similar
clause: at the.end of the 180-day period beginning on Day One, a shipper with such a contract may
elect either (a) to continue the contract until the expiration thereof under the same terms with the
same: carrier that has provided service during the 180:day period, or (b) to exercise whatever
termination rights exist under the contract, provided the shipper gives 30 days’ written notice to the
serving carrier). See also, Decision No. 89, 3 S.T.B. at 213 n 27 ($imilar statement) See also,
Decision No. 89, 3 S.T.B. at272 and 315 (s1m11ar statements).*

Relief Sought By APL. APL adits, in essence, that Decision No. 89 (and in particular, the
second sentence of ordering paragraph 10, see, Decision No. 89, 3:8.T.B. at 387) can be read as
providing that, at the end of the 180-day penod beginning on Day One, APL may exercise whatever
termination rights it has under the APL/Conrail confract. & APL, however, suspects that, if it

exercises its termination rights under the APL/Conrail contract, CSX, to which APINY hias been
allocated, will most likely exercise its own termination tights under the APL/Conrail lease.*> APL

"(...continued)
MO, Syracuse, NY, and South Kearny, NJ). See also, Decision No. 89, 3 S.T.B, at 480 n.466 (APL
notes: that South Kearny is the major Conrail intermodal yard in Northern New Jersey; that Conrail
serves APL from South Kearny; that Conrail leases a portion of South Kearny to APL for APL’s
exclusive use; and that this portion is variously referred to as the APL Terminal and APINY). See
also, APL-27 at 2 (under the APL/Conrail lease, APL pays $1 a year rental for APINY). See also,
Decuzon Nos. 78, 84, 87, 90, and 91 (respecting other aspects of the APL/CSX controversy).

™ The last day of that 180-day period will hereinafter be refen'ed to as Day 180. The first day

after Day 180 will hereinafier be referred to as Day 181.

8 APL believes that the requirement that the shipper must give 30 days’ written notice to the
serving carrier means that such notice can be given on Day 150 (i.e., on the 150th day of the 180-day
period beginning on Day One). See, APL-27 at 12-13.

# This, of course, is a reading that APL does not favor. See, APL-27 ai 3 n.8 (APL’s analysis -

of ordering paragraphs 1, 8, and 10; APL notes that the approval of the CSX/NS/CR application in
ordering paragraph 1 is “subject to the imposition of the conditions discussed in this decision?’; APL
alspnotes that NYC and PRR have the rights described in ordering paragraph 8, and that CSXT-and
NSR have, with respect to CRC’s existing transportation-contracts, the rights described in the first
sentence of ordering paragraph 10, “[¢]Jxcept as otherwise provided in this decision”; and APL
apparently concludes that the rule stated in the second sentence of ordering paragraph 10 is somehow
affected by the “subject to” phrase in ordering paragraph 1 and the “[€]xcept as otherwise provided”
phrase in ordering paragraph 8 and in the first sentence of ordering paragraph 10).

¥ APL indicates that the lease will terminate 90 days afier the termination of the contract
eithier by. the lessor or by the lessee. See, APL-27 at 2 n.6, We will assume, for present purposes,
that, as APL has indicated, the-contract and the lease are linked'in that, pursuant to the terms of the
lease, APL’s exercise of its termination rights under the contract:will enable CSX (as successor to
Conrail) to exercise its own termination rights under the lease. APL warms: that termination of the
lease would likely result in'the loss of a critical operational facility (APINY), niot to mention the loss
of APL’s $25 million investment in that facility; and that, although the Transaction Agreement gives
both'CSX and'NS access to APINY, the termination of the lease, by terminating APL’s access to
APINY, would effectively bar NS from.§ serving APL at that facility, see, APL-27 at 12.
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would like to enjoy, as soon as possible, the benefits of CSX vs. NS competition;™ but, given the link
between the contract and the lease, and given the especially favorable terms (i.e., the $1 a year rental)
of the lease, APL would like to ¢njoy the benefits of CSX vs. NS petition without « ising its -
termination rights under the contract. And, APL claims, it reads Decision No. 89 as providing that -
it will be ableto enjoy the benefits of that competition without exercising its termination rights under
the APL/Conrail contract.* APL concedes, iowever, that Decision No. 89 is subject to other
readings as. well.®

APL insists that its reading of Decision No. 89 (.., a reading that would allow APL to enjoy
the benefits of the new CSX vs. NS competition without exercising its termination rightsunder the
APL/Conrail contract): - would put contract shippers in the same position on Day 181 as those
shippers would have been in on Day One but for the amxassngnment override and the approval of
Section 2:2(c) of the Transaction Agreement;*® would recognize that, at the time the APL/Conrail
contract was negotiated, neither APL nor Contail envisioned the break-up and sale of Conrail: 10two
catriers;! would recognize that APL is the mnocent party in this proceeding;™ and would extricate
APL from the no-win situation it will be in if it must risk the loss of the APL/Conrail lease in order
to achieve the benefi ts of CSX vs. NS competition with; respect to: traffic now moving under the
APL/Conrail contract.*>  APL adds that a contrary reading of Decision No: 89 (i.e., a reading that
would reguire' APL to exercise its termination righits under the APL/Conrail contract in order to take
advantage of the new CSX vs. NS competition): would fracture the _contract comerstone of the
Staggers Act by effectively voiding a negotiated contract; would, by allowing CSX and;NS to
allocate the traffic under the APL/Conrail contract, unfairly accord these newcomers to the coritract

¥ APL notes that, after Day One, CSX and NS will both serve. the six “Dual Points” of
Chicago Cleveland, Columbus, Baltimore, St. Louis, and South Kearny. It is, APL indicates, for
service between these points that APL expects CSX and NS to compete to serve APL beginning on
Day 181.

% APL cites this statement in support of its reading: “After [Day 180], APL will have the fight
to exercise all of its contractual rights and, if they permit, contract with both NS and CSX in this
region.” See, Decision No. 89,3 S.T.B. at315.. And, APL adds, we must have had the APL/Conrail
lease in mind when we referred to contracting “in this region.” See; APL-27 at 3 n.7.

& APL claims that multiple readings are possible because the seven (by APL’s count)
references to the subject in Decision No. 89 are not entirely consistent,. APL cites Decision No. 89,
3 S.T.B.at: 213 n.27 (second. sentence); 252- (last sentence of the top paragraph); 254 (first full
paragraph); 272-73 (last paragraph on page 272 and'ending at the top of page 273); 315 (the first
paragraph in the:!APL section); 373 (last paragraph beginning on page 373 and ending at top of page
374y, and 387 (second sentence.of ordering paragraph 10).

% The Transaction Agreement governs the CSX/NS/CR transaction. See, Decision No. 89,
at 219. Section 2.2(¢) of the Transaction Agreement provides for the allocation, between CSX and
NS, of Conrail’s Existing Transportation Conttacts. See, Decision No. 89, 3 S.T.B..at 450. APL
claims that, on Day One, were it not for the antiassignment override and the approval of Section
2.2(c): CSX and NS would jointly assume ‘the obligation to serve APL under the APL/Conrail
contract;.and APL would have the right to ‘select which of the two carriers it wished to use at Dual
Pomts under the APL/Conrail contract.

¥ APL indicates that, had such a scenario been envisioned, it would have negotiated a
provnswn specifically governing the partition of the contract.
® APL explains, in this connéction, that it was not a party to the division of Conrail.

¥ APL claims that it i$ particularly important that APL have the right to select its own carrier

in view of the fact that CSX owns two of APL’s key competitors (i.e., Sea-Land and CSXI).

3S8.TB.



798 SURFACE TRANSPORTATION BOARD REPORTS

greater rights with respect thereto than are accorded to APL, one of the original parties to the
contract; and would allow Section 2.2(c) to prohibit competition between CSX and NS for Dual Point
traffic after the end of the 180-day period beginning on Day One.

" APL asks that we take the following action to clatify Decision No. 89. (1) APL asks that we

- -affirm that the right of CSX and NS to allocate traffic to Dual Points under-Section 2:2(c) will

terminate on Day 180. (2) APL asks that we affirm: that, beginning on Day 181, it will be able to
select the railroad that'will serve it at Dual Points; and, in particular, that it will be able to make that

selection without invoking the APL/Conrail conitract’s antiassignment provision, invocationof which

would terminate the APL/Conrail contract.” (3) APL, noting that Dec:szon No. 89 references “180
days” and 6 months™ as if the two meant precisely the same thing,” suggests that it would be helpful
if we would, clarify that the time period referenced in ordering paragmph 10 (and throughout
Decision No..89) is 180.days, not 6 months.”

The CSX-162 Response. CSX, citingthe “plam meaning” of ordenngparagraph 10,%.contends
that Decision'No. 891is biguou mallpertmentrespectsanddoesnotneedclanf cationyand that
the APL-27 petition should therefore be denied. CSX adds, however, that it agrees with APL, and
would therefore not be opposed to¢larification by the Board, that the period intended by ordermg
paragraph 1045180 days; noti6 months.

THE NADLER DELEGAT.ION 'S APPLICATION. The Nadler Delegation contends that we
erred in riot imposing ‘the conditions it has heretofore requested. See, Decision No. 89,3 S.T.B. at
500-03 (summary of the evidence and-arguments, and the related requests for affirmative relief,
contained inthe Nadler Delegatlon s subinissions): ‘See also, Decision No. 89,3'S.T.B. at 503-08
(summary of the:eviderice and arguments and the rélated requests for affirmative relief, submitted
by: the State of New York,acting by and through its Department of Transportation (NYDOT); and
the New York Clty Economic' Development Corporation (NYCEDC), acting on behalf of the, City
of New York)." ‘See also, Decision: No 89, 3 5.T.B. at 279:84i (our analysis of the “cast of the
Hudson” issués raised by NYDOT, NYCEDC and the Nadler Delegation). See also, Decision No.
89,3 S.T.B. at 388-89 (ordering paragraphs 22, 28, 29, 30, and 31).%*

% APL adds that it is prepared to negotiate a market-based lease of APINY with CSX, so long

" as APL: is reimbursed for its $25 million investment; and retains continued use of APINY, whether

served by CSX or NS. See, APL-27 at 14 n.20.

°' APL cites Decision No. 89,3 S.T.B. at 213, 254, 272-73, 275, 276, 315, 381and 386-87.

2 APL contends that, for all concemed, it will probably be easier to calculate the first day
following the last-day of a 180-day period than to calcutate the first day following the last day ofa
6-month period.

% See, CSX-162 at 3.

*. Thése ordering paragraphs; (22) require applicants to monitor origins, destinations, and

‘routings for: the truck traffic at their intermodal terminals in Northern New Jersey-and in the -

Commonwealth of Massachusetts; (28) require CSX to attempt to negotiate, with CP (Canadian
Pacific Railway Company, Delaware and Hudson Railway Company, Inc., Soo Line Railroad
Company, and St. Lawrence & Hudson Railway Company Limited are referred to collectively as
CP),an agreement pursuant to which CSX will grant CP either haulage rights or trackage rights.over
the east-of-the-Hudson Conrail line that runs between Selkiik (near Albany) and Fresh. Pond (in
Queens); (29) require CSX to make an offer to the City of New York to establish a committee
intended to develop ways to promote the development of rail traffic to and from the City; (30) require
CSX to cooperate with the New York interests in studying the feasibility of upgrading cross-harbor

- float and tunne] facilities to facilitate cross-harbor rail movements, and, in particular, require CSX

(continued...)
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Relief Sought By The Nadler Delegation. (1) R ideration Req The Nadler Delegation
argues, in-general, that we erred in not imposing the conditions it requested. See, Decision No. 89,
3 S.T.B. at 502-03 (conditions requested by the Nadler Delegation). The Nadler Delegation argues,
in particular, that we erred: in finding a lack of traffic in the “east of the Hudson” New York City
region;” in anchoring potential future operations by CP and/or P&W to Fresh Pond Yard and Harlem
River Yard;* in leaving NYCH’s facilities inNYCH’s control:” in requiring only CSX, andnot both
CSX and NS, to participate in a solution of the cross-harbor access problem;®® in not imposing
specific defined tasks‘and goals, the existence of which would allow us to measure compliance with
our directives;” in not requiring the establishment of NS RoadRailer operations via the Hudson and
EastRiver tunnels;"® in not bringing the CSX/NS/CR transaction into compliance with the Clean Air
Act; and in. not bringing the CSX/NS/CR ‘transaction into. compliance. with. Title VI of the
Civil Rights Act of 1964.1%

*(...continued) )
to participatein New York City’s Cross Harbor Freight Movement Major Investment Study; and (31)
require CSX to discuss.with Providence and Worcester Railroad Company (P&W) the possibility of
expanded P&W service over trackage or haulage rights on the line between Fresh Pond, NY, and
New Haven, CT. . .

% -See, Decision No. 89,3 S.T.B. at 280 & n.124. The market, the Nadler Delegation claims,
is huge.

% TheNadler Delegation claims that Fresh Pond Yard (in Queens) is: the smallest facility in
the region; the one facility most hemmed in by a residential neighborhood; and the least expandable
of the region’s. remaining railway yards. The Nadler Delegation further claims that the. entire
capacity of Harlem River Yard (in the Bronx) is intended for garbage transloading and for servicing
the Hunt’s Point produce market, and that its remaining capacity, if any, is totally inadequate to
support both CSX and CP intermodal services. The Nadler Delegation would prefér that CP and/or-
P&W beallowed access to the 65th Street Yard (in Brooklyn), which (the Nadler Delegation claims):
is but 11 miles from Fresh Pond Yard, via the nearly unused Bay Ridge Line; is on the Brooklyn
waterfront, an industrial area; and is not in the middie of a residential neighborhood.

*” The Nadler Delegation claims that NYCH has failed to provide needed services over a
substantial period of time. : ‘

*% See, Decision No. 89,3 S.T.B. at 389 (ordering paragraph 30).

* See, apparently, Decision No. 89,3 S.T.B. at 389 (ordering paragraphs 30 and 31).

'® The - Nadler Delegation claims that, because the New York-New Jersey metropolitan
region’s severe air quality problems are related directly to overdependence on cross-harbor truckin 2,

.. itis irrational to.confine NS RoadRailer services to the west side of the Hudson River.

! The Nadler Delegation insists: thatthe CSX/NS/CR transaction will add hundreds oftrucks
across the Bronx and Manhattan every day; and that, in a region already suffering the extreme
adverse health effects of excessive air pollution, no increase in truck traffic is lawful-under the Clean
Air Act.. ) .

' The Nadler Delegation contends: that the New York Metropolitan Transportation
Authority’s (NYMTA's) pre-transaction ban on garbage traffic on NYAR bars all such traffic from
all NYMTA railways on Long Island; that Decision No. 89 provides for competitive access only by
CP via the Hudson Division (the Hudson Division is Conrail’s east-of-the-Hudson line, running
between Albany and New York City); that, in view ofithe NYMTA ban, the practical effect of
Decision No; 89 will be to make the minority neighborhoods of the South Bronx the only location
in the entire New York Metropolitan Area at which garbage can be loaded on rail cars for export

(continued...)

38.TB.



800 - SURFACE TRANSPORTATION BOARD REPORTS

(2) Stay Request. The Nadler Delegation adds: thatapplicants and the Nadler Delegation have
agreed to enter into discussions in an attempt to resolve the'issues raised by the Nadler Delegation;
that these discussions will include all rail carriers in the affected region; and that it would be best if
we would defer action on the Nadler Delegation’s reconsideration request until sufficient time has-
elapsed to determine if these di ions will be successful. The Nadler Delegation therefore asks
that its application for reconsideration be marked as timely filed but that all action thereon be stayed
until July 20, 1999, 6r until such earlier time as any party shall move to reopen the matter.

The CSX/NS-216 Response. Asrespects the Nadler Delegation’s reconisideration request, CSX
and NS contend: that the action we took in Decision No. 89'® went further than our precedents
permitted us-to go-in dealing with proposals for iricreased rail service made by civic and
govemmental groups in a rail merger proceeding;™ that the issues raised by the Nadler Delegation
in its reconsideration request are essentially attempts to reargue matters-that were brought-forward -
before and on which we have already passed;'® and that the Nadler Delegation has not madé the
showing contemplated' by our regulations (i.e., material error, new evidence, or changed
circumstanices). CSX and NS therefore urge the denial 'of the Nadler Delegation’s reconsxderatxon
request.

As respects the Nadler Delegation’s stay reguest, CSX and NS contend: that they are mterested
in having discussions, withthe Nadler Delegation and with other parties as well, with respect to the
provision of improved rail service to New York City; that it is to be hoped that such discussions will
yield agreements that will launch:private and public initiativesithat may, over time, bring increased
use of rail services to New Yotk City and the rest of the “Bast af the Hudson™ region; that, however,
a year’s stay of consideration of the Nadler Delegatmn;s reconslderanon request would serve no

purpose and would not contribute to orderly procedure; and that the public interest will be amply
protected by the.conditions we imposed,'® and also by our retained powers over the CSX/NS/CR
transaction'®’ and our general powers to-enforce the pertinent statutes, CS$X and NS therefore urge
the denial of the Nadler Delegation’s stay request.

The NYS-29 Reply. NYDOT indicates that, in general, it neither supports nor opposes the
Nadler Delegation’s requests for reconsideration and stay NYDOT adds, however: thatitis vitally
important that-our dlsposmon of 'thése requests shculd not be allowed to delay, or otherwise
adverselyaffect, fulland timely 1mp1ementat10n ofthe procompetxtlve east-of-the-Hudson conditions

192(,..continued)
from the region; and that, therefore, Decision No. 89, by failing to provide access to NYAR facilities
and access to the South via the cross-harbor floats, will create a disparate lmpact on minority
residential areas.

) 1 The reference is to-the conditions embraced in ordering paragraphs 22, 28, 29, 30, and 31.

1% CSX and NS have indicated, however, that they have accepted the condmons embraced in
ordering paragraphs 22, 28, 29, 30, and 31. See, CSX/NS-216 at 4-5."

1% CSX and NS add that the allegation that the NYMTA, in imposing a ban on garbage traffic
at points on Long Island, has mamfested racial bias, does not seem to raise an issue within our
jurisdiction.

1%, The reference, again, is to the conditions embraced in ordering paragraphs 22, 28, 29, 30,
and 31. See, CSX/NS-216 at 7.

7 See, Decision No. 89, 3 S.T.B. at 385 (ordering paragraph 1; we exprgessly,reserved -
jurisdiction to implement the 5-year oversight condition).
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we adopted in Decision No. 89;' that, in any event, the Nadler Delegation’s arguments are in error
insofar as such arguments rest on the notion that the “east of ‘the Hudson” rail infrastructure is
inadequate to support the procompetitive rail access contemplated by Decision No. 89;'® and that
NYDOT does not subscribe to the charge that the limited moratorium on the movement of municipal
solid waste via NYAR was motivated by raciel bias."’

The NYCH-5 Reply NYCH, which claims that it is capable of provuimg an effective cross-
harbor rail service,""' contends that the Nadler Delegation’s remarks concerning NYCH are incorrect
and defamatory. NYCH further contends: that, although the Nadler Delegation would like to include
NYCH’s assets in a Shared Assets Area, the Nadler Delegation has not-demonstrated that NYCH’s
rail services are in financial or operating jeopardy; and that, although the Nadler Delegation would
like to force the acquisition of NYCH’s assets under 49 U.S.C. 10907(c), the Nadler Delegation has
notidentified an applicant for such acquisition. NYCH therefore urges the denial of the relief sou; ight
‘by the Nadler Delegation.!”

The NYAR No, 7-Reply. NYAR contends that the Nadler Deleganon s reconsideration request
should be denied insofar ds that request concerns NYAR’s Bay Ridge Line; joint use of the
Bay Ridge Line, NYAR insists, is sithply not feasible, neither operationally, nor economically, nor
legally. See, generally, Decision No: 89,3 8.T.B. at 420-21(summary of the evidence and arguments
submitted by NYAR). NYAR adds: -that the Nadler Delegation s reconsideration request, insofar
as it seeks to insert- CP-onto the Bay Ridge Lme, seeks, in essence, a fiew condition not previously
sought; that Metro-North Commuter, Railroad Company (MNCR)'® has not banned municipalisolid
waste traffic over NYAR; that, infact, the.only “ban” on‘municipal solid waste traffic over NYAR
is 4 temporary, moratcnum that exists at the request of the Governor of New York, and that will
expire in Decepiber 1999; that, although NYAR would be willing to participate in discussions
regardmg the! mxprovemem of raﬂ service east of the Hudson, NYAR should not have to face
uncertainty asifo critical portions of its franchise while any such discussions aré coriducted; and that
we should thetefore-act now: on, and riot stay our considération of, that portion of the Nadler
Delegatlon s recoﬂsxderatlon request that concerns the Bay Ridge Line-and/or NYAR.

1% The reference is to the conditions embraced in ordering paragraphs 22, 28 29,and 30. See,
NYS-29 at 2 and 4.

' The reference is to the conditions embraced in ordem\g paragraphs 28 and 29. See, NYS- 29
at3 &n.S.

"'® NYDOT also claims that this charge is beyond the scope of our jurisdiction.

"' See, Decision No. 89; 3 S.T.B. at 421-22 (summary of theevidence and arguments, and the
related requests for affirmative relief, submitted by NYCH).

"2 NYCH adds that, because Decision No. 89 does not appear o address the 49 U.S.C.
10907(c) issue, we should, in our decision addressing the Nadler Delegation’s reconsideration/stay
requests, “affirmatively address™ and deny the Nadler Delégation’s request for relief under 49 U.S.C.
10907(c). See, NYCH:5 at 5. We did not explicitly address this issue in Decision No. 89, see
Decision No. 89,3 S.T.B. at 284 (our discussion of the issues.raised by NYCH), because NYCH,
which*“declined to panicipate extensively in these proceedings after December 1997,” see, NYCH-5
" at2, did not raise this issue in a timely fashion. See also, Decision No. 89,3 S.T.B. at 422 n.328 (we
rejected NYCH's late-filed reply to the Nadler Delegation’s brief; although the Nadler Del legation’s
brief was filed February 23, 1998, NYCH’s reply thereto was not tendered for r filing untit May 29,
1998). But see, Decision No. 89, 3 S.T.B. at 281 (we indicated that proposals stich as the Nadler
Delégation’s would “likely be outside of our authority o grant™ vis-a-vis use of the rail property of
NYCH). -

' MNCR is an NYMTA subsidiary. See, Decision No. 89,3 S.T.B. at 507 n.525.
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ZEE FRANK'S APPEAL. Ms. Frank’s appeal is focused upon issues concemmg rail facilities
in the Bronx.

Relief Sought By Ms: Frank. Ms. Frank contends, in essence, that we erred in not protectmg
the public interest in rail access to Oak Point Yard and Harlem River Yard and the pubhc mterest in
rail operations via Ozk Point Link."*

(1) The Merits. Ms. Frank claims:" that the public money that has been invested in the Oak
Point and Harlem River Yards and in the Oak Point Link has not been properly used; that, in fact,

_ this money has been diverted to the benefit of certain private interests; that these private interests
have arranged that facilities that should have been used for rail purposes have been used for non-
transportation purposes instead; that this diversion of public money by and 0 private interests has
had adverseeconomic consequences' S and adverse environmental consequences as well;"'* and that,
in Deciston No. 89, we failed fo take the action needed to rectify these injustices:

(2) Ancillary Relief. Ms. Frank has submitted, with her appeal, a motion: - to join her appeal
with the “appeal” filed by Rep. Nadler; and to waive the requirement that she serve copies of her
appeal on all parties.

THE IP&L-15 PETITION. IP&L seeks reconsideration and/or clanﬁcanon of. Dectszon No. 89
as respects our treatment of IP&L’s request for the imposition of conditions regarding coal traffic
moving to its Perry K and ‘Stout plants, both of which (IP&L contends) could be served pre-
transaction by. two railroads: Indiaha Southern Railroad, Inc. (ISRR); and Indiana Rail Road
Company: (INRD, an 89%-owned CSX subsidiary). See, Decision No. 89, 3 S.T.B. at 462-66
(summuary of the evidence and arguments, and the related requests for affirmative relief, contained
in IP&L’s submissions). See also, Decision No. 89,3 S.T.B. at 416-17 (summary of the evidence
and arguhents, and the related requests for affirmative relief, contained inISRR’s submissions). See
also, DecisionNo. 89,3 $.T.B. at 319-20 (our discussion of IP&L’s relevant issues) and at 93-95
(our overlapping discussion of Indianapolis issues). 'See also, Decision No. 89,3 8.T.B. at 388
(otdering paragraph 23).

Relief Sought ByIP&L. (1) Perry K. In Decision No. 89, we stated “that no remedy is required
at Perry K,” see, Decision No. 89,3 S.T.B. at 319, but, in fact, we did provide a remedy at Perry K:
we ordered applitants “to amend their agreements. to permit NS to intérchange Wwith ISRR at its
existing milépost-6 for movements to Stout and Perry K, see, Decision No, 89,3 S.T.B. at 320
(emphasis’ added) See also, Decision No. 89, 3. S.T.B. at 388 (ordering paragraph 23; emphasis
added: applicants “must allow for the creation of an NS/ISRR: interchange at MP-6.0 on ISRR’s
Petersburg Subdivision for traffic moving to/from either the Stout: plant or ‘the Perry K plant™.

" Qak Point Yard and Harlem River Yard are rail facilities located in the Bronx. Oak Point
Link (so called because it will end at Oak:Point Yard) is a $200 million rail bypass track that has
been constructed on a trestle in the Harlem River, that will enable freight trains to avoid congestion
at Mott Haven Junction and nearby locations, See, Decision No. 89,3 S.T.B. at 504 n.518.

' The cited adverse economic consequences reflect the frustration of public efforts to improve
New York City’s rail infrastructute.

11 The cited adverse environmental consequences reﬂect the health effects (asthma, etc.) of
excessive reliance on truck transport. These health effects are alleged to be particularly serious in
the mmonty cummumtles of the South Bronx. .
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IP&L asks that we clarify and/or reconsider our intentions vis-a-vis the routing of its Perry K trains
and its obligations to pay a switching charge for its Perry K trains.'’

As respects the routing matter, IP&L contends: that the pre-transaction CR/ISRR Perry K
interchange is at Crawford Yard;'"® that, under applicants’ proposed approach, the post-transaction
CSX/ISRR Perry K interchange will be at Hawthorne Yard, which will require IP&L’s Perry K:trains
to pass by Crawford Yard and to proceed in an easterly direction past Perry K to Hawthorne Yard,
and then to return in a . westerly direction from Hawthorne Yard to Perry K; and that the
pre-transaction Crawford Yard interchange is far more efficient than the contemplated post-
transaction Hawthorne Yard interchange. And, IP&L adds, it suspects that it will be required to pay
for this mefﬁmency by reimbursing CSX, directly or indirectly, for its. switching setvices. (the
reimbursement antjcipated by IP&L would consist of a trackage rights fee for a movement to
Hawthorne Yard, and a switch charge for the movement from Hawthorme Yard to Perry K), IP&L,
insisting that we could:not have intended to require IP&L to pay miore for a less efficient service,
asks that we clanfy that its Perry K trains will be routed post-transaction as they were pre-transaction
(i.., through Crawford Yard directly into Perry K, and not through Hawthorne Yard),'"”

As respects the switching charge matter, IP&L’s position reflects its belief that, as matters now.
stand, CSX, which will be the only rail carrier with direct access to Perry K- and which will also -
control INRD; will be able to eliminate [P&L’s competitive optionsiat Perry K. IP&L contends:
that; with the current movement options to Pérry K (either ISRR/CR or INRD 'via Conrailiswitch),
IP&L is not requited to pay both a trackage rights fec.and a switching charge;' and that, because
it is not obligaled topay both & trackage rights fee and'a switching charge pre-transaction, it should

_not be obllgated tovpay both a trackage rights fee and a switching charge post-transaction. ' IP&L
therefore asks that we clarify that movements to Perry K will be charged-only a trackage rights fee
and ngt'a sw:tchmg feé. IP&L adds that the most practlcal ‘way to ensure that its pre~transactlon
Perry K competitive options are preserved and that IP&L does not have to pay inappropriate

""" As discussed below in connection with IP&L’s requests vis-a-vis Stout, IP&L has also
‘asked that we clarify that the NS/ISRR interchange that applicants must allow must be at Crawford
Yard, and niot at MP 6.0. )

"8 IP&L indicates that Crawford Yard is also known as GM Yard.

'* JP&L, adds that, if we did indeed intend for Perry K trains to be routed through Hawthorne
Yard, we should reconsider this aspect of Decision No. 89.

° IP&L insists that we erred in applying our “bottleneck” presumption to Perry K. See,
Decision No. 89, 3 S.T.B. at 319-(we agreed with applicants that “Conrail is already a bottleneck
carrier controlling rail access” to Perry K): IP&L contends, in'essence, that, although Conrail is the
only rail carrier with direct access to Perry K, Conrail does not actualty have bottleneck power vis-a-
vis Perry K. (i) IP&L cldims that, whereas Conrail is neutral as between ISRR and INRD (the
carriers thatoriginate Perry K’s coal), CSX, which has an 89% controlling interest in INRD, will not -
be neutral as between ISRR and INRD. (u) IP&L further claims:  that, as a practical matter, Conrail
cannot exercisg bottleneck power vis-a-vis Perry K, because IP&L can ship coal to Perry K via a
rail/truck movement not involving Conrail (INRD to Stout; truck to'Perty K); but that CSX will be
able to exercise bottleneck power vis-a-vis Perry K, because CSX controls INRD (Wth]‘l is to:say
that the rail/truck option that does not involve Conrail will involve C8X).

"2 IP&L claims that; as respects Perry K coal originated by ISRR, IP&L pays neither a
switchirig charge nor a trackage rights fee but only a single through rate (because IP&L indicates,
Conrail once owned the ISRR line and entered into a contract with TP&L prior to the sale of the line
to ISRR). IP&L claims that, as respects- Perry K coal originated by INRD, IP&L pays only a
switching charge, but not a trackage rights fee, for INRD movements to Perry K via-Conrail, :
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switching charges and trackage rights fees would be to clarify that NS (or ISRR) may serve Perry
K directly from Crawford Yard.

. (2) Stout. In Decision No. 89, we provxded several remedies at Stout. We stated that applicants: "
must allow IP&L to choose between having Stout served by NS directly or via switching by INRD;
must allow forthe creation of an NS/ISRR interchange at MP 6.0 on ISRR s Petersburg Subdivision
for traffic moving to/from Stout; and must provide conditional rights foreither NS or ISRR to serve .

- any build-out to the Indianapolis Belt Line. See, Decision No. 89, 3 8.T.B. at 320 & n.180; see also,

Decision. No. 89, 3 S.T.B. at 388 (ordering paragraph 23). IP&L asks that we clarify and/or
reconsider our intentiors vis-3-vis the location of the NS/ISRR interchange and IP&L’s obligations
to pay a switching charge for its Stout trains.

As tespects the NS/ISRR intercha IP&L contends that, in fact, there is not now, and there
cannot be, an interchange at MP 6.0. IP&L claims: that, although legal title in the Petersburg
Subdivision passes from ISRR to Conrail at MP 6.0, the CR/ISRR interchange is:at Crawford Yard
and not at MP 6.0; that there is no interchange point at MP 6.0; and that, as a practical tmatter,
interchange simply cannotoccurat MP 6.0. IP&L therefore asks thatwe preserve the pre-transaction
status quo. by clanfymg that applicants must‘allow for the creation of an NS/ISRR interchange at
Crawford Yard.”

As respects the swm:hmg charge matter, IP&L notes that we stated that the condition we were
1mposmg Vis-a-vis Stout “will result in availability of direct NS service presumably free of CSX
sthchmg charges,” Decision No. 89, 3'S.T.B. at 295 n.151 (emphasis added). IP&L contends: that
there iso logical reason for imposition of a C8X or INRD switch charge if NS or ISRR serves Stout
directly, bécause; under such circumstances, neither CSX or INRD would perform a switch service;
and that IP&L is entifled to a clear niling that neither CSX nor. INRD will be permitted to impose a
switching charge'at Stout if either NS or ISKR provides direct service at Stout: IP&L therefore asks
that wedelete the word “presumably” from footnote 151.'

The CSX:1 63 Réply, CSX, which has accepted our IP&L conditions as set forth in ordering
paragraph.23,'** insists that, with these conditions, IP&L will be better off post-transaction than it
was pre-trafisagtion.

(1) Perry K. As respects the routing matter, CSX contends: that, because CSX will provide
the same service post-trapsaction that Conrail provided pre-transaction, it is hard to see why IP&L’s
Perry K ¢oal routings would become less efficient;” that, in addition, although only one carrier
(Conrailycariaccess Perry K pre-transaction, two carriers (CSX and NS) will be able to access Perry
K post-fransactiori; and that IP&L only stands to gain by having NS access Pérry K. CSX therefore
argues: that, for these reasons, we were. corfect in concluding “that no remedy is. required at

122 Although this clarification request is included in the portion of IP&L’s petition concerning
Stout, see, IP&L-15 at 2, we assume that IP&L intended this clarification request to-apply both to
Stout and to Perry K.

13 We have defined “CSX” as including CSX’s wholly owned subs1d|ar1es See, Decision No.
89,3S.T.B. at207 n.3. IP&L defines “CSX” as alsoincluding, for purposes ofthe IP&L-15 petmon,
CSX’s 89%-owned INRD subsidiary. See, IP&L-15 at 3n.2. Thereliefrequested by IP&L vis-a-vis
footnote 151, using our terminology, would require the relevant clause to be revised to'read: “the
condition we are imposing on traffic to [P&L’s Stout plant will result in availability of direct NS
service free of CSX and/or INRD switching charges.”

% See, Decision No. 89,3 S.T.B. at 388 (ordering paragraph 23).

125 C$X concedes, however, that, for operational reasons, it will route Perry K-bound coal cars
through Hawthome Yard.
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Perry K,” Decision No. 89, 3 S.T.B. at 319; and that, also for these reasons, IP&L’s routing maner
request should be denied.

As respects the switching charge matter, CSX contends: that, even if it were true that INRD
movements to Stout competeé with Conrail movements to Perry K, the fact of the matter is that,
whereas one carrier (Conrail) exercised total control over rail movements to Perry K pre-transaction,
two carriers (CSX and NS) will have access to Perry K post-transaction; and that, even if it were true
that CSX will favor INRD over ISRR as a source-serving carrier for Perry K movements, such
vertical integration by'a destination carrier does not justify relief under applicable precedent. CSX
further contends: , that it is entitled to.compensation for the NS line-haul movement over the CSX-
allocated line into Hawthorne Yard; and that it is also entitled to “cost-based” compensation, see,
Decision No. 89,3 S.T.B. at 319, for the switching movement out.of Hawthorne Yard, on non-CSX
trafficbound for delivery to Perry K. 'CSX therefore argues that, for these reasons, we were correct
in concludirig “that no remedy is required at Perry K,” Decision No. 89,3 S.T.B.at 3 19 and that,
also for these reasons, [IP&L’s switching charge request should be denied.

(2)Stout. As: respects the NS/ISRR iriterchange, CSX contends. that, whereas an NS/ISRR
interchangeat MP 6.0 could be accomplished,'*® an NS/ISRR interchange at Crawford Yard might
well dlsrupt CSX?s operatxons at that. small-and heavily used facility, with severe ‘negative
repercussions for'service to dttier shippers throughout the Indianapolisarea. And, CSX adds, the fact
that the: pre-trarisaction CR/ISRR interchange. is at Crawford Yard does not mean that the post-
tr: ionNS/ISRR interch ge mustalso beatCrawford Yard."”? CSX therefore asks that we deny
IP&L’s NS/[SRRu mterchange request.

AS res;xects the switching charge matter, CSX indicates that it does not oppose:the deletion of
the word ‘presuma’bly ftom foomote 151

not hmlted 10 raxl to-rai {compehtlon) s that, however, the ppst-transaction CSX will be abottleneck
carrieriat Perry K ause CSX will control all of Perry' K’s routing options); that, therefore, the
CSX/NS/CR h:ansactmn w1lI mgmﬁcanﬂy rediice competition at Perry K; 129 that NS sinigle-line

(bécause NS unlike CSX, will have no nearby single-line coal sources) that,
.able to provide a competitive option at Perry K only if NS can deliver coal
tihowever, ifithe NS/ISRR intetchange i$ at Hawthome Yard, any coal
tiging via NS wm be inefficient and uneconomical (because NS wouldhave
tomoveits 10 m tives wcst from Hawthome Yeard past Perry K toMP 6 for interchange with ISRR,
and-proceed back: east past. P ny‘ K toaHawthome Yard for-an interchange with CSX, whereupon
10 pmceed back west to Perry K); and that, furthermore, Hawthorne Yard is not

_-conducive to anefficient: mterchange ‘of unit coal'trains. ISRR therefore insists: that 0 preserve

% CsX notes that it is willing to grant NS trackage rights to permit an NS/ISRR interchange
at MP 6.0 on the same basis that CSX has granted NS other trackage rights in Indianapolis
' €SX ‘notes, in this regard; that whereas Conrail has a financial interest in the CR/ISRR

) mterchange (because Cornrail gets a portion of the revenués), CSX. will have no similar financial

interest in the'NS/ISRR iriterchange.

% See, Decision No. 89,3 S.T.B. at416-17 (the carryover paragraph at 416-17, and the first
full paragrapliat 417).

1 ISRR indicates that it “supports IPL’s request for reconsideration of the Board’s finding that
there will'bé no‘loss of competition at the Perry K Plant.” See, ISRR-11 at 2.

3S.T.B.



806 SURFACE TRANSPORTATION BOARD REPORTS

IP&L’s competitive options at Perry K, we should condition the CSX/NS/CR transaction by
requiring that NS (or ISRR) be given trackage rights into Perry K; and that we should clarify that,
except as varied by agreement of the parties, the NS/ISRR interchange should take place either at
Crawford Yard or at Transfer Yard, but not at Hawthorne Yard.

Asrespects the switching charge matter, ISRR’s remarks suggests that ISRR agrees with IP&L
that movements to Perry K should be charged only a trackage rights fee and ot a switching fee.

*(2) Stout. - As Tespects the NS/ISRR interchange, ISRR contends: that there has not been a
CR/ISRR interchange at MP 6; that, in fact, a MP 6 interchange is not operationally practicable;"
that, at present, the CR/ISRR interchange, for IP&L coal traffic and for all other traffic as well, is-at
Crawford Yard; and that, in view of the significant operational changes that may occur in
. Indianapolis post- -transaction, if would be best to allow CSX, NS, and ISRR an opportunity to agree
upbri an'interchange arrangement that is optimally efficient for all concerned. ISRR adds, however,
that we shouldiclarify that, in the absence of an agreement, the NS/ISRR interchange (for movements
to-Stout:and Perry K) shotild take place at either Crawford Yard or Transfer Yard.

As respects theswitching charge matter, ISRR’s remarks suggests that ISRR would support the
deletion of the word “presumably” from footnote 151.

THE TF{-8 PETITION. TFI seeks a definitive ruling on its assertion (hereinafter referred to
as TFI’s RCAF assertion) that, with one exception, we are simply not permitted;to use any measure
other than'the RCAF-A as an adjustment mechanisni for railroad rates or-other charges."' *See;
Decision No. 89,3 S.T.B. at 4481.401 (TFI contends:that the RCAF-A is, whereas the RCAF-U is
not, the rail cost:adjustment factor provided for by 49U.8.C. 10708; that, for this reason, and with
the one:exception ncted in the next clause; we niust use the RCAF-A in any adjustment mechanism
adopted in: this proc:edlng,‘J‘ but that, in view of the special circumstances applicable to the
reduction in “switching rates” pur; to-the NITL agrecrhent, an adjustment factor other than the
RCAF-A may. apply as fo such Tafes). =

Relief. Sought By TFI. TFI, although conceding that we may have addressed its RCAF assertion
sub silentio,”" insists that we did.not address that assertion explicitly; and TFI adds that, having
properly raised thelissue, it is entitled to a ruling (i.e:, an explicit ruling) with respect thereto. TFI
concedes that, in view of our rejection of the market dominance presumption urged by TFI and

1% ISRR-claims: that its track at MP 6 consists of a single main line with no sidings; and that,
in view of the narrow width of the right-of-way at MP 6, no sidings can be constructed at that point.

'3 The Rail Cost Adjustment Factor is referred to as the RCAF. The Rail Cost Adjustment
Factor adjusted for productivity is referred to as the RCAF-A. The Rail Cost Adjustment Factor
unadjusted for productivity is referred to as the RCAF-U. See, Decision No. 89,3 S.T.B. at 450
n404. - :
132 See, Decision No. 89,3 S.T. B at 254 n.85 (discussion of RCAF-A, RCAF-U,and49.U.S8.C.
10708) See also, TF1-8 at 3 (line 3 reference is apparently to Decision No. 89 38.T.B..at254 n.85).

? TFI is apparently using the terms “switching rates” and “switching' charges”
interchangeably. Compare, Decision No. 89,3 8.T.B. at 448 n.401 (line 6) with TF1-8.at 3 (line 9).
TFI indicates that the “special circumstances” reflect: (i) the agreement by applicants to reduce the
Conrail switching charges substantially from pre-transaction levels; and (ii) the fact that such charges
are not typically adjusted every quarter or even every year. See, TFI-8 at 1 n.1.

%4 See; Decision No. 89, 3.S.T.B. at 395 (ordering paragraph 81; all conditions that were
requested by any party but that have not been specifically approved are denied).
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certain other parties, we had no compelling reason to address TFI’s RCAF assertion in that context.'**
TFI claims, however, that, because its RCAF assertion applies to all applications of an inflation-
adjusted mechanism (with the one exception previously noted), we were required to address TFI’s
RCAF assertion despite our rejection of the market dominance presumption. TFI argues, in this
regard, that its RCAF assertion must be addressed: - with respect to the adjustment mechanism. -
applicable to the trackage rights fee agreed upon by CSX:and NS;'™ and with respect to the
adjustment mechanism provided for by Section II(E) of the NITL agreement.'”’ TFI therefore
contends:- that we should clarify Decision No. 89 by making explicit our ruling on TEI’s RCAF
assertion; and that, if in fact we intended to teject TFI"s RCAF assertion, we should reconsider that
aspect of Decision No. 89. ) )

The IP&L-15 Petition. TP&L endorses TFI’s RCAF assertion, and dsks that we clarify that the
RCAF-A must be the adjustment mechanism for the frackage rights fee that CSX will be charging
in the Indianapolis area, See, IP&L-15at 7n.6. |

The CSX/NS-211 Reéply. CSX and NS urge denial of the TEL-8 petition. CSX and NS contend,
in essence, that, as respects the two-adju nent mechani refe d by TFI (the mechanism
applicable to the trackage rights fee agreed upon by CSX and NS, and the mechanism provided for
by Section III(E).of the NITL agreement), TFI’s RCAF assertion was addressed in Decision No. 89.

See, Decision No: 89, 3 S.1.B. at 385 (ordering paragraph 7; we approved, “[e]xcept as otherwise
provided,” the agreements respecting acquisition of trackage rights; this, CSX and NS contend,
clearly requires applidation of the adjustment mechanjsm provided for by such agreements).*® . See
also, Decision No. 89;3 $.T B, at 388 (ordering paragraph 20; we required applicants to adhere to
all of the terms of the NITL agreement, with certain exceptions not presently relevant; this, CSX and
NS contend, clearly réquites application of the adjustment mechanismprovided for by Section III(E)
of the NITL agreemienit). CSX:andNS further ¢ontend that TFI's RCAF asseition is simply wrong;
nothiing in 49°0.8.C.*10708, CSX;and NS insist, requires application'of an RCAF-A adjustment
mechanism to all of the rates.arid charges involvedin this proceeding. o

The CSX-163 Reply: Astespects IP&L’s endorsement of TEI's RCAF assertion, the CSX-163
reply to the IP&L-15 petition é‘dofpts the arguments set forth in the CSX/NS-211 reply to the TFI-8
petition. iSee, CSX-168 at 5. .

"% See, Decision No. 89, 3 S.T.B. at 266 (rejecting the market dominance presumption).

1%, See, Decision No. 89, 3 $.T.B. at 345 n.216 (we noted that a significant shift in either total
costsor total car milescould mean that the trackage rights fee would have to be adjusted; we-did not,
however, indicate what the adjustment mechanism might be; TFI claims that the -adjustment
mechanism must be the RCAF-A).

"7 See, Decision No. 89,3 S.T.B. at 451 (this section, which is applicable to transportation
services to Conrail shippers on routes over which at least 50 cars were shipped in the calendar year
*prior to the Control Date in single-line Conrail service which will become joint-line CSX-NS service

after the Closing Date, provides that, upon request of an affected shipper, CSX and NS, for a period
of 3 years, will work with' the shipper to provide fair and reasonable joint-line service, and will
maintain the Conrail rate, subject to RCAF-U increases; TFI claims that the adjustment mechanism
- must be the RCAF-A). .

¥ CSX and NS note that these agreements provide foran adjustment mechanism that employs
neither the RCAF-A nor the RCAF-U. See, e.g., CSX/NS-25, Volume 8B at 256-58. See also,
Decision No. 89,3 S.T.B. at 343-44 (we examined the issue of trackage rights compensatioh, and
found that the agreed upon level of compensation “will allow the carriers receiving trackage rights
to compete effectively”).
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ORDC’s JULY 29th LETTER. ORDC urges clarification respecting our extension of the single-
line to joint-line relief provided for in Section ITI(E) of the NITL agreement.

) Relief Sought By ORDC. Section HI(E), which. applies to transportation services to Conrail
shippers on routes over which at least 50 cars were shipped in the calendar year prior to the Control
Date in single-line Conrail service which.will become joint-line CSX-NS service after the Closing
Date, provides that, upon request of an affected shipper, CSX and NS will, for a period of 3 years,
(a) maintain the Conrail rate (subject to RCAF-U increases), and (b) work with the shipper to provide
fairand reasonablejoint-line service. See, Decision No. 89,3 8.T.B. at451. In Decision No. 89, we
extended Section III(E) to single-line to joint-line situations involvinga third carrier thatis a Class 11T
railroad. “[Wlhere a Class III railroad could provide [pre-transaction] through servie¢ connecting
solely with Conrail, but will now have to provide a three-carrier connecting setyice with both CSX
and-NS; the Class III carrier, at its option, will be able to invoke the siﬁgle-linje to: joint-line
protections set forth in the NITL agreement.” Decision No. 89,3 S.T:B. at 254." See also, Decision
No. 89,3 SiT.B. at 272:72 (further discussion of single-line to joint-line issues). -ORDC, which
supports the extension of Section HI(E) to shortline railroads; contends that the same reasons;that
justify that extension of Section ITI(E) also justify a further extension of Section III(E) to regional
railroads and the shippers served by such regional railroads, ORDC.therefore asks that we clarify
that regional railroads and the shippers:they serve are iricluded within the single-line to joint-line
relief we adopted in Decision No. 89. . '

.The CSX/NS-213 Reply. CSX and NS, which oppose the claification sought by ORDC,
contend: - that, because Class IIl railroads are -often”surrogates for one or a.few ‘shippers, our
extension of Section ITI(E) to such railroads appears to have been premised on the notion that Class
IM-Conrail sérvice is similar, if not equivalent, to single-line Conrail service; but that, because
regional fajlroads. are. generally larger than Class I railroads, the fact of the matter is that
regional-Cohrail setvice is more like conventional joint-line service and isnot at'all like single-tine
Conrail service, And, CSX and'NS add, an extensicn of Section KII(E) to regional railroads would

tend to preserve.iiéfficient routings iii-ways that are inappropriate and unwarranted. See, CSX/NS- -

213 at3n3.- ;

THE WC-19.PETITION. WCL contends that reports filed by applicants pursuant to reporting
element 11 of the.operational monitoring.condition imposed in Decision No. 89 should be placed in
the public docket.as they are filed. : :

Relief Sought By WCL. The operationalmonitoring condition that we imposed in Decision No.
89 requires applicants to file periodic status reports and progress reports. - See, Decision No, 89,3
S.T.B.at366-71. See also, Decision No: 89, 3 5.T.B. at 387 (ordefing paragraph 18). We indicated
that most, though riot all, of these reports, and certain incidental transmittal letters as well, will be
placed in‘the'docket(i.¢., the;public docketyas they are filed. See, Decision-No. 89,3 S.T.B. at 370-
71 (reporting element; 15). :

The WIC-19 petition is focused upon reporting element 11, which requires.applicants to report
on activitigs at certdin yards, See, Decision No. 89,3 S.T.B. at 370 (reporting element 11). Seealso,
Decision No. 89, 3'ST.B:.at 611 (lists the yards covered by reporting element 11). The WC-19
petition is particulaily focused upon the reports that will be submitted under reporting element11
with respectto one'CSX yard (Barr Yard in Chicago, IL) and two IHB yards (Blue Island Yard'in
Chicagé, IL, and Gibson Yard in Hammond, IN)."** WCL’s grievance, as expressed in the WC-19
petition, is that the reportsisubmitted under reporting element 11, and; in particular, the reports

submitted thereurider tespecting Barr Yard, Bilue Island Yard, and Gibson Yard, will not be made’

. " THB is a 51%-owned Conrail subsidiary. The CSX/NS/CR transaction contemplates that
Conrail’s THB-stock will continue to be owned by Conrail.- See, Decision No. 89,3 S.T.B, at 229.

3S8.TB.



CSX CORP. ET AL. ~ CONTROL - CONRAIL, mC., ETAL. 809

public. There is, WCL insists, no réason to keep these reports secret; WCL claims that the
information contained in the reports that will be submitted under reporting element 11 will not be
commercially sensitive, and, in any event, will not be any more commercially sensitive than the
substantially similar information contained in the reports that will be.submitted under reporting
element 7 with respect to operations in the Shared Assets Areas (SAAs)."f’ And, WCL contends,
given theimportance of post-transaction operational issues in the Chicago switching district and on
the THB, WCL and other end-users of switching and tetminal services in the Chicago area must have
access. to the information that applicants will be reporting under reporting element 11. .

WCL therefore asks that we revise Decision No. 89 by providing that reports filed by applicants
pursuant to reporting element-11 will be placed in the public docket 4s they are filed.

‘The CSX/NS-215 Response. Applicants, urging denial of the WC-19:petitioh, contend: that
the reports: that will be ‘submitted pursuant to- reporting -element 11 will contain commercially
sensitive information; thatthis inforination; if it were publicly available, could be used by applicants’
competitors to applicants’ commergial disadvantage;™' that fhere is no inconsistency between the
determination that certain information should be held confidential and the determination that other
information should be made public;'* and that, i 4ny event, WCL has demonstrated no nieed for the
information it sgeks.'** And, applicants add, WCL’s adversarial d d for,commercially sensitive
information from IHB, a carrierin which NS is acquiring an indirect financial intérest, i¢ inconsistent
with undertakings.entered into.by WCL invits settlement agteementwith NS.'* -

Prairie Group''s August 315t Statement. Praitie Group, an:¢nd-user of switching and terminal
servicesin the Chicago area,'*urges approval of the WC-19petition. Communities, shippers, and

" See, Decision No. 89, 3 S.T.B. at 369 (reporting element 7). The SAA reports submitted
under reporting element 7 will be made public. See, Decision No. 89,3 S.T.B. at 370-71 (reporting
element 15).

" Applicants suggest, by way of example, that a competitor could use this information to
suggest to a shipper that the Barr, Blue Island, and Gibson Yards are congested, and that the shipper
should'therefore make alternate arrangements with the competitor. And, applicants note, the shipper
will have no way of comparing the congestion problems of applicants, on the one hand, and their
competitors, on the other hand (because their competitors will not be filing reports under reporting
element 11).. . .

4 Applicants claim that the yards to be operated in the SAAs are provided special treatment
because of the unique status of the SAAs; there are, applicants concede, “heightened public concerns
about service in these innovative service districts.” CSX/NS-215at4.. And, applicants add, becanse
the SAAs (unlike the Chicago switching district) will generally be served only from yardscontrolled
by applicants, competitive harm is much less likely to follow from public disclosure of information
about yard operations in the SAAs. ‘

" ‘Applicants claim: thatthe information about yard operations sought by WCL is not relevant
to WCL’s.concern with IHB’s status as an independent switching carrier, see, Decision No. 89,3
S.T.B. at 431-32 (discussion of WCL’s concerns); and that the effect of THB’s management change
on its role as a neutral switching carrier will be monitored as part of the general oversight condition,
see, Decision No. 89, 3 S.T:B. at 161. And, applicants add, WCL will not:need the information it
seeks in order to assess how its own business is being handled: WCL, applicants point out, will
obviously be able to monitor its own traffic directly. . ' o

4" See; Decision No. 89,3 S.T.B. 431 at 229 n.360 (alludes to the WCL/NS settlement
agreement). .

'%° See, Decision No. 89,3 S.T.B. at 490 (discussion of Prairie Group’s concerns).
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" receivers, Prairie Group claims, should have access to the information they will need to monitor

applicants’ progress toward achieving promised improvements in rail operations. )
" . .The IMRL-9 Reply. 1&M, a Class II railroad whose interests in this proceeding are focused

* upon intermediate switching services in the Chicago switching district," urges approval of the WC-

19 petition. I&M contends that public availability of the information to be provided on rail
operations in the Chicago terminal and on the IHB is essential if our oversight -and monitoring
conditions are to be effective and credible. . .

IHB'’s September 2nd Response. IHB; urging denial of the WC-19 petition, contends: that,
despite the CSX/NS/CR transaction, it will continue to exist as aneutral switching carrier; that the
monitoring and reporting conditions imposed in Decision No. 89 are adequate'to protect the public
interest.in railroad:competition in the Chicago switching district; that the monitoring and reporting
requirements sought by WCL would jeopardize THB’s ability to compete with the other carriers that
operate in the Chicago switching district; that, because the ownership of THB itself (as opposed to

the ownership of IHB’s majority owner) will-not change as aresult of Decision No. 89, thereisno
justification: for the imposition of the monitoritig and Teporting requirements sought by WCL; and

that this consideration alone justifies the determination to treat information regarding [HB’s
operations as commercially sensitive and entitled to'protection from disclosiire.

THE WLE-9 PETITION. W&LE contends thatthe remedies we required applicants to provide

to W&LE to prévent further erosion of W&LE’s financial viability are insufficient. -See, Decision
No. 89, 3 8.T,B: at 309-11 (our analysis of'the iSsues raised by W&LE). See also, Decision No. 89,
3 S.T.B: at 392 (ordering paragraph 68). See also, Decision No. 89; 3 ST.B. at 428-30 (summary
of the evidence and arguments, and the related requests for affirmative relief, submitted by W&LE).
Relief Sought By W&LE. The WLE-9 pefition consists of: a reconsideration/ clarification
request; and a *hold'in abeyance” request. .
: (1) Reconsideration/Clarification Re q We stated, ini Decision No. 89, that “a substantial
amount of traffic, probably:between $1.4.and $3.0 millior, could be diverted from W&LE because
of this transact . See, Decision: No. 89, 3-S.T.B. at 310. W&LE insists that we drastically
underestimated the post-transactionrevenue losses that W&LE will confront. W&LE contends: that,

 even by applicaiits™ estimates, W&LE’s losses will be over $2.0'million; ” that, taking into account

W&LE's projected $1.8 million Huron Dock losses, *® W&LE s losses will be over $3.8 million;'*
that, taking into.acegunt W&LE’S projected $4.8 million losses o’ traffic that:new moves in
W&LE/NS joint-line service, W&LE s losses will be over §8.6 million; ' arid that, by W&LE’s own

. M See,.Decision No. 89; 3 S.T:B. at 412-13.
“" W&LE notes that $2.0 million is substantially greater than the $1.4 million we.have used
as a minimum. :
" W&LEinsists that NS will have both the ability and the incentive to deprive W&LE 0f$1.8
million in annual:revenue derived from traffic hauled from/to the Huron Docks.

"*? This figure ($3.8 million) equals the sum 0f$2.0 million (thelosses conceded by applicants) *

and $1.8 million (the Huron Dock losses projected by W&LE).- W&LE notes that $3.8 million is
substantially greater than the $3.0 million we have used as a maximum,

"** This figure (88.6 million),equals the sum of $3.8 million (the sum of the losses conceded
by applicants and:thé Huron Dock losses projected by W&LE) and $4.8 million (the joint-line losses
projectediby W&LE). We stated, in Decision No. 89, that “it is inaccurate to assume, as W&LE
uniformly does here, that NS single-line service will always replace a joint NS/W&LE service. If
the W&LE routing and service is more efficient, as W&LE contends, then it is likely that NS would
contihue to use that service.” See, Decision'No. 89,3 S.T.B. at 310. W&LE insists, however: that

’ ‘(continued...)
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calculations, its losses will be either $9.1 million (excluding certain intermodal train losses and
certain projected traffic increases), $12.7 million (accounting for the intermodal train losses but
excluding the projected traffic increases), or $15.0 million (accounting for the intermodal train losses
and the projected traffic’ increases).'”’ W&LE further contends' that our underestimate of the
magnitude of W&LE’s losses is material to the scope and terms of therel Lef which is to be negotiated
by the parties.'®

(2) “Hold In Abeyance " Request. W&LE contends.that, at this point, we need not recalculate
our W&LE loss estimate. Such a recalculation, W&LE fears, would prove timi¢-consuming, and
might jeopardize private negotiations among the parties. W&LE therefore asks: that we recognize

that we understated the magnitude of the losses facing W&LE; and that we hold in abeyance further

determinations as to ‘the scope of such losses, until such time as the parties. announce that
negotiations have failed to produce a settlement.'”

The ~CSX/NS-212 Reply. Apphcams urging denial both of W&LE'’s reconsideration/
clarification request and of its “hold in abeyance” request, contend: that W&LE’s claim that
Decision No. 89 made erroneous ﬁndmgs regarding the impact of the CSX/NS/CR transaction on
W&LE is. simply wrong; and’that, in any event, because W&LE has: not actually sought
recons1deratlon of any ofithe relief granted in Decision No.'89 orof any of the conditions therein
imposed, there is no basis for W&LE’s request for reconsideration of our findings. s Applicants
dispute W&LE’s clairn that our estimate of the, magnitude of W&LE’s losses is material to the scope
and terms of the re];ef which is to be negotiated by the parties; there is, applicants, insist, no reason
to believe that the discussion int- Decision No; 89 of the transaction’s impact on W&LE will have any
impact on the négotiations (which, applicants indicate, have already commenced) among applicants
and W&LE mgardmg the detatled terms of the trackage or haulage rights and the extension of the
HuronDock lease*that the Board ordered apphcanfs toprovideto W&LE, And, applicants add, there
is no reason'to hold the WLE-9 petition in abeyance; holding'the petition in: abeyance applicants
insist, would not. facilitate negotiations, but would merely leave the finality of Decision No. 89
uncertain for an indefinite penod

. ORDC’s September st Lettér Respecting WLE-9. ORDC which supports the WLE-9 petition,

_contends: that we substantially understated the magnitude of loss facing W&LE as a result of the

139¢...continued)

the record, and particularly applicants’ own argument and testimony, simply does not support the
proposition that shippers will continue to select NS/W&LE joint-line service where NS single-line
service'will becomie:available; and that we erred-in-supposing otherwise.

1% See, WLE-9 at 3 n.2. See also, WLE-9, V.S, Pinkerton at 1 (Table 1). See also, WLE-9 at
2 (assertionthat, even using applicants’ methodology, W&LE’s annual losses will be at least between
$4.2 million and $6.6 million).

'? See, Decision No. 89,3 S.T.B. at 392 (ordering paragraph 68). W&LE contends, in essence,

» that, if we bad made a more realistic assessmem of the magnitude of W&LE’s 10sses, we would have

awarded W&LE ‘greater reliéf.

'3 Although W&LE suggests “that it is unnecessary for the Board to rule on [the WLE-9)
petition at this time,” WLE-9 at 3, W&LE apparently has inmind: that we should rule, at this time,
that we committed material error in understating the magnitude of the losses facing W&LE; but that,
for the present, we should hold in abeyance further determinations as to the scope of such losses and
the nature of appropriate remedial measures to mitigate such losses.

134 «Siride W&LE is satisfied to accept the conditions the Board imposed in its favor, what else
the Board may have said about the impact of the transaction on W&LE is irrelevant; it has no effect
on W&LE'’s substantive rights.” CSX/NS-212 at 5. )
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CSX/NS/CR transaction; that the remedial measures afforded W&LE must be adequate to assure that
it can remain viable; and that a clearer statement of our intentions concerning the scope of specific
arrangements that are.to be negotiated could well serve to motivate appropriate private solutions in
the interest of all concerned: .

Bayer’s September 1st Letter. Bayer, which supports the WLE-9 petition, contends: that CSX
has claimed that we did not grant any rights to W&LE to serve Bayer at its. facility at
New Martinsville (Natrium), WV, which s located on the CSX line between Benwood and Brooklyn
Junction, WV;'* that CSX has claimed, rather, that it is only required to negotiate with W&LE if
there is some mutual benefit to CSX ;' and that CSX has therefore claimed that it is not required to
negotiate any agreement with W&LE concerning shippers in the New Martinsville area, because any
such agreement could not be beneficial to CSX. Bayer suggests: that we should hold the WLE-9
petition in abeyance until such time asnegotiations between applicants and W&LE reachan impasse;
and that, if negotjations do reach an impasse, we: should clarify Decision No. 89 by directing
applicants to negotiate with W&LE, within a specific time frame, to permit W&LE to serve Bayer
and other shippers on the line betwyeen Benwood and Brooklyn Junction.

THE SDB-15PETITION.. SDB contends that we erredindertying the protective conditions that .
it sought. See, Decision No. 89,3 S.T.B.at 395 (ordering paragraph 81; all conditions that were
requested but not speclﬁcally approved ate denied). See also, Decision No. 89,3 S.T.B. at 525-26
(summiary of the evidence andarguments, and the related requests for affirmative relief, submitted
by SDB).

Relief Sought By SDB. In Decision No. 89, we did not spetifically explain our rationale for
denying the conditions requested by SDB. SDB suspects, however, that we may have been under
the impression that its requested conditions were addressedtoa preexlstmg problem. See, Decision
No. 89, 3 S.T.B. ‘at 278 (“Many of the conditions requested have'been denied because they are
addressedtoa preex1stmg problem.”). SDB atgues that, in reality, its requested conditions were not
addressed to'a preexisting problem; the threat the CSX/NS/CR transactionposes to SDB’s Neomodal
Terminaly SDB insists, reflect$ the fact “that the post-transaction CSX:and the post-transaction NS
will prefer toswork with intermodal facilities located on their pwn lines.” ‘See, Decision No. 89,3
S.T.B. at 525-26. ‘SDB confends: that, prestransaction, Neomodal was the only significant
intefmodal terminal in Norﬂleast Ohic via which CSX and: NS could compete with Conrail for
Northeast Ohio and Westem Pennsylvania intermodal business; that, . however, the CSX/NS/CR |
transaction willallow CSX anid NS to construct new infermodal texmma]s of their own in Northeast
Ohic and/or Western Pexmsylvama and that, therefore, the real prob\ems facmg Neomiodal are the
post-transaction plans of apphcants (which, by definition, are not ¢ preexistmg problems). SDB
furthercontends: thatNeomodal; provides valuable compemwe intermodal service to Northeast Ohio
shippers.and sentsia,compétitive alternative to: pplicants’ mtermodal service; thatif SDB had
knowm “that CSX; and NS¢ were secretly buying:Conrail in the time ‘period prior to the start of the
construction of Neomiodal,” SDB would fiot have expended $11.2 million in‘public funds to build

!> See, Decision No. 89, 3 S.T.B. at 392 (ordering paragraph 68; we directed applicants and
W&LE to “attempt to negotiate an agreement concerning mutually beneficial arrangements,
including allowing W&LE to provide. service to aggregates shippers or to serve shippers along
CSX’s line between Benwood and Brooklyn Junction, WV™). See also, Decision No. 89,3 S.T.B.
at 310-11 (similar statement).

1% See, e.g., CSX/NS-212 at 6 n.4.
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Neomodal, SDB-15 at 4; and that SDB is entitled to protective conditions'” to insure the continued
viability of Neomodal and the preservation of the essentxal service (i.e., the competitive intermodal
service) provided by Neomodal.'**

The CSX/NS-210 Reply. CSX and NS contend: that the cause of Neomodal’s problems is its
poor location, not the CSX/NS/CR transaction; that CSX and NS were not “buying Conrail in the
time period prior to the start of the construction of Neomodal”;.that there was little sécrecy
surrounding the efforts of CSX and NS to buy Conrail; that neither CSX nor NS induced SDB to
build Neomodal at its present location; that intermodal shippers in Northeast Ohio vill benefit from
the CSX/NS/CR transaction; that Neomodal will benefit from the conditions we imposed in favor
of W&LE, on whose tracks Neomiodal is located; and that the conditions sought by SDB would
significantly improve Neomodal’s situation beyond that which existed pre-transaction. CSX and NS
therefore urge-denial of the SDB-15 petition.

. THE RBMN-10 PETITION. RBMN seeks clarification of ordering par graphs 8, 10, 20, and
39. See, Decision No: 89,3 S.T.B. at 386-90.

Relief Sought By RBMN, The RBMN-10 petition raises issues concerning Section III(E) of the
NITL agreement (6rdering paragtaph 20), an antiassignment clause (ordering paragraphs 8and 10),
and a blocking provision (ordering paragraph 39).

(1) The Section III(E) Issue: Ordering Paragraph 20. Section IU(E) of the NITL agreement,
which applies to trarisportation services to Conrail shippers on routes over which at least 50 cars were
shipped in the-calendar year pnor to the Control Date in single-line Conrail service which will
becorite joint-ling CSX-NS service after the Closing Date, provides that, upon request of an affected
shippet, CSX: and NS will, for apetriod of 3 years, (a) maintain the Conrai] rate (subjectto RCAF-U
increases), and (b) work with the shipper to provide fair and reasonable joint-line service. Section
TII(E) further provides:  that, ifa; shipper objects to the routing employed by CSX and NS, or to the
point selected by them for interchange of its traffic, the disagreement over routing or interchange,

157 The conditions previously requested by SDB are summarized in Decision No. 89, 3 S.T.B.
at 525-26. The slightly different conditions requested in the SDB-15 petition are as follows:
(1) written assurance, with remedies for 10 years, that at least one CSX intérmodal train operating
Eastand one CSX intermodal train operating West will stop daily at its Willard, OH, Yard and daily
pick up and/or drop off cars to- W&LE and Neomodal; (2) written assurance that CSX will connect
W&LE directly into its Collingwood, OH, Yard and provide timely, reliable, daily access thereto;
(3) written assurance, with remedies for 10 years, that at least one'NS intermodal train passing
through-its Bellview, OH, Yard; in all directions, will daily stop and pick up or drop off-cars to
W&LE and Neomodal; (4) written assurance, with-remedies, that CSX and NS will provide W&LE
and Neomodal, with competitive, timely schedules and reliable service within the CSX and NS
systems; (5) written assurance, with remedies for 10 years, that CSX and NS will quote a levelized,
total intermodal system haulage rate for CSX Collingwood, NS. Cleveland, NS Pittsburgh, and

" W&LE/Neomodal CSX and NS, such that W&LE and Neomodal are not placed at a disadvantage

in the Northeast Ohio marketplace vis-a-vis other CSX -and NS Ohio and Western Pennsylvania
terminals; (6) written assurance, with remedies, that CSX and NS will provide a steady, timely -
supply of empty containers and trailers and intermodal rail ‘cars to Neomodal, as required; (7) a
requirement that CSX and/or NS will enter into guaranteed 10-year take or pay lift contract(s) with
Neomodal at:a 1998 level of 20,000 lifts per year, at $30.00 per lift (both of which figures. shall
escalate at 5% per year, comppurided, for the 10-year penod) and (8) written assurances that CSX
and NS will dggressively market and sell Neomodal as if it were their own terminal.

1% SDB insists that the conditions we granted to protect W&LE will not mitigate the harmful
impacts confronting SDB.
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or both, shall be submitted to binding arbitration under the procedures adopted in STB Ex Parte No.
560; that the arbitrator shall determine whether the route or the point of interchange, or both, satisfies
the requirements £ 49 U.S.C. 10705; and that, upon a determination that such requirements have not
been satisfied, the arbitrator may award a different route ot point of interchange for such traffic. See,
Decision No. 89,3 S.T:B. at 451,

In Decision No. 89, we determined that the Section III(E) remedles should be extended to
single-line to joint-line situations involving a third carrier that is a Class III railroad. “[W]here a
Class Il railroad could provide through service conpecting solely with Conrail, but will now have
to provide-a three-carrier connecting service with both CSX and NS, the Class III carrier, at its
option, will be able to.invoke the single-line to joint-line' protections set forth in the NITL
agreement.” See, Decision No. 89, 3 S.T.B. at 254-55. See‘also, Decision No. 89,3 8.T.B: at 388
(ordering paragraph 20; applicants must adhere to the terms-of the NITL agreement, subject to our
modifications).” See also, Decision No. 89,3 S.T.B. at 388 n.264 (our modifications ofthe terms of
the NITL agreement include the extension of the single-line to joint-line: protections to reach
shortlines that connect with Conrall and the shippers served by such shortlines).

RBMN coiitends that there is-an ambiguity in our exterision of Séction ITI(E), in. tbat whereas
Section ITI(E) provides remedles exercisable by. shlppers, our extension of Section HI(E) provides
remedies exercisable elther by Class UL carriers, see, Decision No. 89,3 S.T.B:4t 254 (last sentenice
" of the third paragraph); or‘by both Class I1I carriers and the shippers served by suchiClass III carriers,
see, Decision No: 89, 3:S.T.B; at 388 n.264 (mem b).

RBMN, which beligves that we would be best advised to allow the Section III(E) remedies to
be exercxsable"both b ss 11 carriers and by the shippers served by:such Class II carriers, asks
that we clanfy orderingiparagraph 7 20land/or the discussion at.3 S.T.B. page 254 to provide that the
single-line to joint-line protections provnded‘ by Section III(E) will apply to, and that the Section
TKEY remedies will thetefore be exercisable by, both Cldss 11 tailroads and the shippers served by
such Clags IIT railroads,

2) 77 heAnttass:gnmént Clause Issue: Ordering Paragraphs 8 and 10. _Ordering paragraph 8
states that, except as otherwise provided in Decision No.: 89, NYC and PRR shall have, upon
consummauon of the!authorized control andithe NYC/PRR asslgnmems,”‘3 all of such right, title,
interest in and other useof the assets assigned to NYC -and PRR, respectively, as' CRC its¢lf had,
notwnhsrandmg any provision inany law, agreement, order, document, or otherw1sc, purporting to
limitor prohlblt CRC’S umlateral transfer orassignment of such assets to another] person orpersons,
or purpprtmg toraffect those nghts titles, interests, and uses injthe case of a change.of control. See,

A 386 (ordermg Paragraph! 8). Ordermg paragraph 10 states that, except
as othef’wise pI hinDecision Nm 89, CSXT and NSR may use, operate perform, and enjoy the

(mcludl
applicat; j 9 Us.c. 1 '1321 tothe same cxtent as' CRC nselfcould noththstandmg
agreement, ,order, document, or OﬂlﬁrWlSC, purporting to limit or prohibit

hts to usey, opbrate petform, éind: én_;oy such dssets to, another person or

clauses in ordenﬁg *paragraphs 8 and 10 can bc read asan mvocanon of ‘thei lmmumzmg power. of 49"

' The assighment of certain assets of CRC to NYC to be operated as part of CSXT’s rail
system and the assignment of certain-assets of CRC to PRR to be operated as part of NSR’s rail
system are referred to collectively as the NYC/PRR assignments. See, Decision No. 89,3 S.T.B. at
372. . :
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U.S.C. 11321(a); and that this invocation of that power has the effect of overriding any provision
(e.g., any antiassignment clause) in any law, agreement, etc., that would otherwise have limited or
prohibited CRC’s.unilateral transfer or assignment of the rights covered by ordering paragraphs 8
and 10,

RBMN contends: that, as of June 10, 1997,'® certain CRC assets had not been allocated to
NYC or PRR;'*' that one such CRC asset that had not been allocated as-of Junie 10, 1997, was the
RBMN/CR agreement dated August 19, 1996 (the Lehigh Agreement, concerning the acquisition by
RBMN ofits Lehigh Division); and that, as far as RBMN knows, the Lehigh Agreement has still not,
been allocated. ' :

RBMN further contends: that the Lehigh Agreement contains an antiassignment clause; that

applicants, although they sought a general override of antiassignment clauses, did not speciﬁcaily
seek dn ovetride of the Lehigh Agr t’s antiassignment clause; that applicants have not
demonstrated any. necessity foran override of the Lehigh Agreement’s antiassignmient clause:'* and
that, because overrides of negotiated contractual terms are not favored, we should not override
antiassignment clauses in ag its that appli have not et allocated, and we shiould not
override such clauses, at all.unless applicants demonstrate than an ovetride. is necessary to
implementation of the CSX/NS/CR transaction.-

RBIMthhereforé asks: (i) that we clarify ordering paragraph 8 to provide that contracts such
as the Lehigh'Agreement that were not specified.as Allocated Assets in the Transaction Agreement
may'not be dssigned unilaterdlly to NYC or PRR where a valid antiassi gnment clause is present,
without the consent of the other party to the contract or 4 showing that the contract is essential to the.
CSX/NS/CR transaction; and (ii) that weiclarify ordering paragraph 10 to:provide that CSX'and NS
may not use or operate such a.contract without'the consent of the other party to the contract or a
showing thatithe'contract is essential'to the CSX/NS/CR transaction, ’ :

" () {The Blocking Provision Issue: Ordering Paragraph 39. Ordering paragraph.39 provides
that, “[a}s respects any shortline, such as RBMN;that operatés over lines formerly operated over by
CSX, N8, or yﬂotl‘rajl (orany of their predecessors), and that, in connection with such operations; is
subjectto a “blocking’ provision: CSX and NS, 4s appropriate, must énter into an arrangement that
has the effect of providing that the reach of such blocking provision is not expanded as a result of
the CSX/NS/CR transaction.” See, Decision No; 89,3 S.T.B. at 390 (ordering paragraph 39). See

also, Decision'No. 89,3 $.T:B. at 27677 (our analysis of the blocking provisionjssii¢). The Lehigh

Agreement inéludes.a blocking provision. Seé, Deéision No: 89,3 S.T.B.. at 426-27 (summary of
the evidence and arguments, and the related requests for affirmative relief, submitted by RBMN).

' The Transaction Agreement is dated as of June 10, 1997, See, CSX/NS-25, Volume 8B
at9. S .
! See, CSX/NS-25, Volume 8B at 10, 17-18, 19, and 23 (definition of Allocated Assets,
NYC-Allocated Assets, PRR-Allocated Assets, and Unallocated Assets, respectively). The
Tr ion Agr contemplates that, in general, the Unallocated Assets (i.e., the assets that had
not been allocated as of June 10, 1997) will be allocated to NYC or PRR, or, if appropriate, to CRC,
prior to the Closing Date. See, CSX/NS-25, Volume 8B at 29 (Section 2.2(e)).

'2 RBMN adds that no such demonstration would have been possible, because, at the time the
CSX/NS/CR application was filed, applicants did not know whether the Lehigh Agreement would
be:  allocated to NYC; allocated to PRR; or retained: by CRC.
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RBMN claims that, although it expects that the Lehigh Agreement will either be retained by
CRC orallocated to PRR,'® RBMN is uncertain as to the identity of the appropriate party. with which
itis to enter into an arrangement pursuant to ordering paragraph 39. RBMN therefore asks that we
clanfy that, as respects RBMN, ordering paragraph 39: will apply to which entity (pr bly
either CRC or PRR) is ultimately determined to hold the Lehigh Agreement; and, if that entity is
PRR, will also apply to NSR to the extent NSR uses and operates the Lehigh Agreement. 14

The CSX/NS-213 Reply. CSX and NS urge denial of the RBMN-10petition.

(1) The Section III(E} Issue. CSX and NS, which argue that Decision No. 89 reqmres no
clarification as respects our extension of Section III(E), cite: Decision No. 89,3 S.T.B.at 388 n.264
(which indicates that our extension provides remedies exercisable both by Class 111 carriers and by .
the shippers served by such Class Il carriers); and Decision No. 89,3 S.T.B.at 254 (whlch indicates
that our extenision provides remedies exercisable by Class HI cartiers). See, CSX/NS-213 at 3.'®

. (2) The -Antiassignment Clause Issue. CSX and NS, which ‘oppose the clarification sought by
RBMN contend: that the relief encompassed in ordering paragraphs 8 and 10is necessary to permit
the unresmcted agsignment of Conrail’s assets to NYC and PRR (for use and operatlon by.CSX and
N, respectively):'® and that the clarification soughitby RBMN would cloud the rights of CSX and
NS to acquire control of and to use an undetermined but potemlally large portion of Corrail’s assets.
CSX and NS further contend: that the relief Iy d in ordering paragraphs 8 and 10 was
soughtin the apphcatlon filed June 23,1997, and has neverprevmusly been opposed by RBMN; that
RBMN was fully aware that CSX and NS intended, and were seeking Board authorization, to
succeed toConrail’s contractualti ights and obligations, including thoseunder the Lehigh Agreement,
notwuhsxandmg any relevant antiassignment provision; that, if RBMN had an)' objection to that
relief in connection withithe Lehiigh Agreement; it should have voiced that objection when it filed
its comments and requested conditions; that RBMN ‘has ‘not, until now, requested a.condition that
would effectively terminate, or allow RBMN.to-terminate; the Lehigh Agreeméht; and that REMN
should not be:allowed to request such a condition at this stage of the proceeding.

(3) The Blocking Provision Issue. CSX and:NS, which oppose the clarification sought by

. RBMNjicotiterid: thatj althoughthe basicintent of ordenng paragraph 39 s olear, the identity of'the

proper parties tolthe armangements reqmred by otdering; paragmph 39 cannotbe specified inadvance,
but will depénd oirthe terms and circumstances of particular agreemetits and ot thejentities to which
the: agreements jare: allocated atwe shouldifiot become mvolveﬂ inthe appllcauon of ordering
paragraph 39toparticulat, agree Ents anless and\rlmnl some interésted party ¢otripiains that ordering

IN. Four Cities contends that the environmental mitigation conditions
we imposed in. Décision No: 89'do not adequately address the environmental and safety-related

1% The CSX/NS/CR application envisions. that all of the Conrail lines with which RBMN
connects will be-assigned to'NS. See, Decision No. 89,3 S.T.B. at 427.
% - See, Decision No. 89, 3 S.T.B. at,227 (NSR: will use and operate the PRR=Allocated
Asscts, will have the right to receive the benefits of PRR under any contract or agreéement included -
in the PRR-Allocated Assets; and, with the consent of PRR, will have the right to modify or amend
any such contract or agreement on behalf of PRR).
165-C8X ‘anid NS apparently prefer the “176 n.264" reading. See, CSX/NS-213 at 3 (line 10; -

_ CSX and NS have underlined the “and the shippers served by such shortlines” clause in Decision

No. 89,3 S.T.B. at 388 n.264).

166 CSX and NS insist that Conrail’s rights under contracts such as the Lehigh Agreement are
to be allocated either to NYC or to PRR (and therefore, presumably, w111 not be retained by CRC).
See, CSX/NS-213 at 4-5 (carryover paragraph).
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operational impacts that the CSX/NS/CR transaction will inflict on the people of the Four Cities
region. Se, Decision No. 81, at 405-06-(Environmental Condition 21). See aiso, Decision No. 81,
at 176 (ordering paragraph 17; applicants must comply with the environmental mitigation conditions
set forth in Appendix Q). See also, Decision No. 81, at 333-34 (summary of the evidence and
argumeénts, and the related requests for affirmative relief, submitted by Four Cities). Four Cities -
further contends that we have committed, in this proceeding, several material errors (both procedural * .-
and substantive in nature) that must be cotrected,'

Relief Sought By Four Cities.-The FCC-18 petition raises issues concemmg CSX’s
representations respecting the B&OCT line segment;'® environmental justice impacts respecting
restoration of rail service on the Clarke Jet.-Hobart line segment;'® the requirement that applicants
must adhere to their representations; and the opemtiona]‘monitonng condition.

(1)'CSX s Representations Respecting The BROCT Line Segment. Four Cities contends: that
between March 5, 1998, and May 12, 1998, CSX submmed to SEA certain supplemerital materials
pertairiing to traffic movements. in the Four Cities region;' that, under the procedural schedule
applicable to enyitonmental submissions in this proceeding, these supplemental materials shouldnot
have been submitted by CSX and shouldnot havebeen:accepted by SEA;!" that, by motion to strike
filed May. 18, 1998, Four Cities sought to strike the C8X-submitted supplemental materials which
(Four Cities claims) hiad altéred the very data upon which Four Cities had relied in assembling its
case;'” that; however, Four Cities’ motion was detiied by the Board;'” and that the sipplemental

"7 Four Cities asks that we take corrective action for the reasons stated in its FCC-18 petition
and also for the reasons stated.in its May 18, 1998, Motion to Strike and in its July 7, 1998, Petition
for Clarification and Modification. See, FCC-18 at4 n.2. But, see also: Decision No. 83 (explaining -
our denial of the May 18th motion); and Decision No. 89, 3 S.T.B..at 217 n.37 (explaining why we
did notact, and will not act, upon the requests for clarification 6r reconsideration that were submitted
after the voting conference but before the service date of Decision No. 89).

'8 The C-023 (Barr Yard-Pine Jct.) line segment is herein referred to as The Baltlmore and
Ohio Chicago Terminal Railroad Company (B&OCT) line segment.

'* The Clarke Jet.-Hobart line segment, which Four Cities refers to as “the former PRR line”
(because it was once a Pennsylvania Railroad line), consists of: (1) the C-024 (Clark Jct.-Tolleston)
line segment;.and-(2) the Tolleston-Hobart portion of the C-026 (Tolleston-Warsaw) line segment.

'™ Four Cities -claims fhat the supplemental ‘materials submitted by CSX included: a
‘supplemental envxr(mmemal report containing material changes to CSX’s operating plan, including
its post-transaction operauons for the:'B&OCT line segment; and a'supplemental verified statenient
clarifying CSX’s: operatmg plan.

A 7 See, NatmeamealScope of Enviro I Impact St 62 Fed. Reg. 51,500, 51,503
(1997) (“Environmental, comments not received in accordance with the 45-day comment period for
the Draft EIS willinot be incorporated into the Final E1S.”). See also, Decision No. 62, at 1 (the Draft
EIS was served on December 12, 1997; pubhc comments on the Draft EIS were due to SEA by
February 2, 1998).

2 Four Cities, which argued ‘that it had not had an adequate opportunity to review the
supplemental materials and. to réspond to them, and that it would therefore be severely prejudiced
by SEA’s acceptance of these supplemental materials, asked that the Board: strike the supplemental
materials from the record; or hold in abeyance completion and publication of the Final EIS and the
Board’s oral argument and voting conference inorder to allow Four Cities an opportunity to obtain
additional information and to file a response. Four Cities also argued that its rights had been

(continued...) -
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materials that had been submitted by CSX were incorporated into both the Final EIS'™ and Decision
No.'89." Four Cities further contends: that we erred in denying Four Cities an opportunity-to
submit additional comments of its own in time to affect the outcome of the Final EIS and Decision

No. 89; and that, b the suppl 1 materials submitted by CSX were included in the Final.

EIS, and were incorporated in-Decision No. 89 and used to help justify thie environmental conditions
we imposed in Decision No. 89, we must ensure that CSX is held actountable for its ion!
respecting the B&OCT line segment. Four Cities therefore asks that we clarify that CSX will be held

to its revised representations (i.e., the representatlons contained in the supplemental matenals that-

FourCities sought to strike) réspecting train traffic levels on'the B&OCT line segment.

{2)Envi I:Justice Impacts Respecting Restoration Of Rail Service OnThe Clarke Jet.-
Hobart Line Segiment. Four Cities contends: that the Clarke Jet.-Hobart line. segment, which runs
through the heart of Gary, has been inactive for 10 years; that the CSX/NS/CR ‘transaction
contemplates therestoration, by CSX, of rail service on this line segment; and that restoration of rail
sérvice on-this line segment will‘have significant env1ronment.a1 justice impacts on minerity and
low-incomé populations in Gary Four Cities further contends that we have totally ignored, for
mitigation; purposes, thes¢ sipnificant environrhental justice impacts, even though it would be
possnble (Four Cities claims) to/fiilly mitigate such impacts.'” Four Cities therefore insists: that we
should require applicants to suspend any action to restore.the Clatke Jet. -Hobrt ling segment to
setvice; at: least until we have conducted an mvestlganon «of the: appropriate ‘mitigation action
necessary to remedy the envnonmcmal justice itnpacts of such testoration; and that, at the very least,
we should impose, safety and nmse ‘mitigation at. the: Roosevelt Marner low- to- modemte-mcomc
housing project site (which, Four Cities mdlcates, isbounded on thenorth by the Clarke Jet.-Hobart
lirie $egment).

(3) Requirement That Applicants Must Adhere To Their Representatzons We mdlcated in
Decision No. 89; that applicants will be required to adhere to all of the representations they made
durmg the course of this proceeding, whether or not such representatlons are specifically referenced
in Decision No: 89: See, Decision No. 89, 3 S.T. B, at 387 (ordering paragraph 19). See also,

172(...continued)
violated, and its predicament aggravated, by CSX’s fallure to supplement ‘its prior discovery
responses (a failure, Four Cities claimed, that violated the applicable discovery rules).

'3 See, Decision No. 83.

1" The Final EIS was served on May 22, 1998. Four Cities contends that SEA’srecommended
mitigation for the Four Cities region was based, at least in part, on its conclusion that CSX’s newly
submitted revised daily train traffic figures would help remedy the critical rail/highway grade
crossing congestion situation on the B&OCT line segment.

" See, Decision No. 89, 3 S.T.B. at 357 & n239 (noting, in general, that applicants had
proposed voluntary mitigation options addressing environmental concerns of certain affected
communities, which SEA had considered in developing final mitigation recommendations in the

Final EIS; and noting; in particular, that, in the Four Cities region, CSX had agreed to make
operational improvements and had offered to reroute trains away from the Barr. Yard-Pine Jct. line

segment).

176 See, Decision No. 89 3 8.T.B. at 521 (the second prong of Four Cities® Altenative Routing
Plan addresses Four Cities’ concerns respécting restoration of rail service on the Clarke Jct. Hoban
line segment). . .
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Decision No. 89, 3 S.T.B. at 213 n.26 (similar statement).'” Four Cities, which believes that this
requirement lacks specificity, contends that, to ensure the success of the environmental mitigation
. we imposed in Decision No. 89'™ and to protect the Four Cities region from the harms associated
with post-transaction rail traffic volumes above the-levels represented by applicants both in their
Qperating Plans and in their later filings, it is imperative that applicants be held to their
representations with respect to rail traffic volumes and'daily train frequencies on critical line
segments. Four Cities therefore asks that we clarify that, to the extent that applicants and the
Four Cities cannot negotiate a mutual resolution as to individual. line segment traffic levels,
applicants will be held to their representations as to ypost-transactlon traffic levels and'daily train
frequencies “at least on the most critical line segments in the Four Cities™ whiere the Board has
determined that the transaction:will cause significant envirpnmental impacts.” FCC-18 at'13-14,"®
(4) Operational Monitoring Condition. Four Cities contends that the operational monitoring
condition we imposed in Decision.No. 89 is deficient:in several crucial respects. See, Decision No.
89, 3.S.T.B. at 366-71 (our operational monitoring condition requires applicants to file periodic
status reports and progress reports). See.also, Decision No. 89,3 S.T.B. at 387 (ordenng paragraph
18).

(4a) Operational Monitoring Condition: El 10and 11: Public Filing. Four Cities notes
that most of the reports, and certain incidental transmittal letters as-well, that will be submitted by
applicarits will be placed in the docket (i.e., the public docket) as they are filed.'®' Four Cities further
notes, however:: that the reports and transmittal letters submitted undet reporting element 11 (yards
and terminals) will not be-placed in the public docket; and that, although-the transmittal letters
subrhitted under reporting element 10 (Chrcago gateway operations) will be placed in the public
docket, the reports submitted under reporting element 10 will not be.placed in.the public docket.'®
Four Cities contends that the pubhc dissemination of the construction and operational information
required by reporting elements 10 and 11 will be vital in keepmg cnmmumt:es, the media, public
officials, etc., apprised of important service performance indicators, and may assi ncommumhes such .
as the Four Cities: in rionitoring applicants’ progress toward achievmg pmmxsed 1mprovements in

'77 See also, Decision No. 89, 3 S.T.B. at 217 n.36 (our oversight will include applicants’
adherénce to the various representations they made on the record during the course of this
. proceeding). See also, Decision No. 89, 3 S.T.B. at 366 and 385 n.262 (similar statements).

'8 See, especially, Decision No. 89, 3 S.T.B. at 592-94 (Environmental Condition 21).

' Four Cities has in mind that the B&OCT line segment is one of these “most critical” line -
segments. See, FCC-18 at 12.

'® The clarificationsought by Four Cities with regard to CSX’s representations respecting the
B&OCT line segment (hereinafter referred to as the B&OCT clarification) and the clarification
sought by Four Cities ‘with regard to.the requirement that applicants must. adhere to their
representations (hereinafier referred to as the general clarification)are similar but different. The two
sought clarifications are siimilarin that, as respects the B&OCT line segment, the two séek esséntially
the same relief: a statement that CSX will be held to its representations respecting the B&OCT line
segment. The two:sought clarifications are different in two respects: (1) the B&OCT clarification
applies only to the BROCT line segment, whereas the general clarification applies to the B&OCT
line segment and other critical line segments; and (2) the B&OCT clarification is premised upon the
notion that we erred in \denymg Four Cities” May 18th motion to-strike, whereas the general
clarification is premised . upon our Decision No. 89-requirement that applicants adhere to their
representations. . .

18! See, Decision No. 89,3 S.T.B. at 370-71 (repomng element 15).

%2 _See, Decision No. 89,3 S.T.B. at 369-71 (reporting elements 10, 11, and 15).
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-rail operations; and in making decisions concerning corrective actions that may be needed to remedy
any problems that develop. Four Cities therefore asks that we modify Decision No. 89 by requiring
that the reports and transmittal letters submitted under reportmg elements 10and 11 be placed in the
public docket.'®

(4b) Operational Monitoring Condition: Element 10: Scope. Four Cities notes that reportmg
element 10 requires applicants to report weekly on the number and on-time delivery of run-through
trains delivered to western carriers via the Chicago gateway.'™ . Four Cities claims, however, that,
by requiring applicants to report only on run-through trains interchanged with westem carriers, and
not on all through (non-local) trains, we will not be seeing the entire picture on system flow and the
state of traffic congestion in the region. Four Cities thereforeasks that we augment reportmg element
10 by requiring applicants to report on all through tfain operations in the Chicago area.”

(4c) Operational Monitoring Condition: Rail Lines In Northwest Indiana. Four Cities
contends:. that our refusal to impose all of the environmental mitigation measures requested by Four
Citieswas largely based on applicants’ assurances that.certain planned cperauona] and construction-
related improvements will more than offset the transacnon s harms in the Four Cities region; that,
furthermore, the environniental mitigation measures we adopled as applicable to'the Four Cities
region, are to.a large degree either non-binding on applicants or qualified by lanignage such as “to
the extent practicable”; and that, given these circumstarices, the reporting requirements we imposed
in Decision No.:89 are too litited to allow Four Cities to determine whether elther the improvements
promised by appllcams orthe mmgatlon measures weimposed are acrua]]y bemg implemented. Four
Cities therefore dsks that we require apphcants fo prowde on a monthly basis, reports™® containinig
the following; addmonal information:" (1) on @& ddily average basis (calculated monthly), the
number of trains petday (rin through and local) operated in both directions, and separa;ely in gach
direction; over four¢ritical line segments;'*® (2) on'a daily averagd basis (calculated! thonithly), the
average speed of traitis (fun through and local) operating over the State Line Tower-PineJct. portion
of the C-023 (Barr.Yard-Pine. Jct.) lm segment;'® (3) the status of CSX's pmject‘to restore to
service andiupgrade the C-024 {Clarke Jct. ~Tollesmn) line and the Tolleston-Hopart: pomon
of the C:026 (Tolléston Warsaw) line segment, in theievent that we detesmine, based o1 fur&her
review, that these currently inactive: line seginents may: be restored to service; and (4) a detailed

18 Four Cities does not explicitly reference “reporting elements 10 and 11,” but it is clear that

these are the reporting elements that Four Cities has in mind. See, FCC-18 at 15-16. ’
# See, Decision No. 89,3 S:T.B. at 369-70 (reporting element 10).

'8 Four Cities does not explicitly reference “reporting element 10,” but itis clear that this is
the reporting element that Four Cities has in mind. See, FCC-18 at 16-17.

18 Four Cities contemplates that these reports would either be submitted to the Four Cities or
filed publicly.

8 Four Cities insists that only with this additional information will the Four Cities be able to
determine whether applicants are complying fully with Decision No. 89 and fulfilling their pledge
to mitigate transaction-related environmental impacts in northwest Indiana.

'8 The specified line segments are: the State Line Tower-Pine Jet. portion: of the C-023 (Barr
Yard-Pine Jet.) line segment; the C-024 (Clarke Jct.-Tolleston) line segment; the Tolleston-Hobart
portion of the C-026 (Tolleston-Warsaw) line segment; and the State Line Tower-Hobart portion of
the N-469 (Bm'nham Yard-Hobart) line segment.

1% FourCities adds: that, for westbound trains, the speed should be calculated on an average
miles-per-hour basis based:on the recorded time of train departure from Pine Jet. and the recorded
time of train:passing through the interlocker at State Line Tower; divided by the length of the line
segment; and vice versa for eastbound trains.
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description of apphcants' compliance with the environmental conditions we imposed at Appendlx
Q of Decision No. 89," including the nirie sub-parts of Environmental Condition 21, and also
including Environmental Conditions 1,/ 6,'* and 8'* as applicable.

The CSX/NS-217 Response.. CSX and NS urge denial of the FCC-18 petition.

(1) CSX’s Representations Respecting The B&OCT Line Segment. CSX and NS contend: that
the revisions contained in the supplemental materials submitted by CSX did not materially affect our
analysis; that, furthétmore, the revised figures, much like the original figures, were only projections
of traffic changes, not ironclad commitments; and that, in any eévent, Four Cities has had, in its FCC-
18 petition; an amiple opportunity to respond to the substance of the revisions contained in the
supplemental materials. And, CSX and NS add, Environmental Condition 50 should assure Four
Cities that it will not be without recourse even if (as Four Cities fears) CSX’s projection of traffic
oncthe Barr Yard-Pine Jct. line segment (either the original projection or thetevised projection) turns
out not to be accurate.™* .

(2) Enviro lJustice I R ting Restoration Of Rail Servzce On The Clarke Jet.-
Hobart Line Segment CSX and NS contend that SEA correctly evaluated the relevant
environmental justice impacts;'* that, as SEA concluded; the projected impacts on minority and/or
low~income populations will not be disproportionately high; and that, in any event, Four Cities has
not propetly sought a stay of Decision No. 89, insofar as that decision permits implementation of
operations over the Clarke Jct.-Hobart line segment, CSX.andNS add: that, because operations will
be condircted in compliance with Environmental Conditions'21(b) and 21(d)"” and all applicable
regulations, the Four Cities will notbe harmed by rehabilitation of, and subsequent operanons aver,
the Clarke JetHobart line segment; that, however, because this line segment'is a portion of the
Fort Wayne Ling, and becauseithe Fort Wayne Line$ an iniportant component of CSX's operating
plan for its Chlcago términal area traffic flows, CSX would be senously harmed if it were unable to

use the Clarke Jct: ~Hobart line segment; and that the public: interest in efficient frain operations
through the Chicagotetminaliarea does not supporta stay of operations over the Clarke Jet.-Hobart
ling segment

" (3)yRequirement That Applicants Must Adhere To Their Representanons CSX and NS insist
that their" “‘representanons respecting traffic pro_]ectlons were good-faith projections, not ironclad
commitments to.which they must adhere'forever more;, and that the imposition of a cap on the
number of trains that:théy may operate over their various linies through the Four City area would
impose unworkable cuustmmts on fundamental common catrier requirements,

(%) Operational. Monitoring Condition. As respects Four Cities® request that the reports and
transmittal letters submitted under repoiting elements 10 and 11 be placedin the public docket, CSX

‘% See, Decision No. 89,3 S.T.B. at 567-610.

19! See, Decision No. 89,3 S.T.B. at 592-594..

192 See, Decision No. 89, 3 S.T.B. at 567-70.

1% See, Decision No. 89,3 S.T.B. at 576-78. -

1% See, Decision No. 89,3 S.T.B. at 580-87.

' Environmental Condition 50 provides that “[i]f there is a material change in the facts or
circumstances upor which the Board reliedin imposing specific environmental mitigation conditions
in this Decigion, and upon petition by any party who demonstrates such material changes, the Board -
may review the continuing applicability of its final mitigation, if warranted.” See, Decision No. 89,
3 S.T.B. at 607.

1% CSX-and NS insist that there is, as respects such impacts, no inconsistency between the
Draft EIS and the Final EIS. :

197 See, Decision No. 89, 3 S.T.B. at 593.

3S.TB.



822 SURFACE TRANSPORTATION BOARD REPORTS

and NS: contend: that this information :is .commercially sensitive, and could* be used to the
disadvantage of CSX and NS by competitors not subject to similar disclosure requirements; that we
should not allow our operational momtcrmg requirements to be used for purposes other than
assessing service performance; and that, in any event, Four Cities has no legitimate need for.most

. of this information, because our operational monitoring requirements are designed to assess the

quality of rail service, not vehicle delay on particular line segments. As respects Four Cities’
requests that reporting element 10 be augmented and that applicants be required to provide monthly
reports containing certain additional information, CSX and NS contend that we should, at thepresent
time, allow CSX, NS, and Four Cities to work out appropriate information reporting requlrements
under the auspices.of Environmental Condition:21(i)."**

Priirie Group's August 31st Statement. Prairie Group indicates that it supports Four Cities’
request for modification of the operational monitoring condition: Public dissemination of the

information required under reporting element 11, Prairie Group claims, is vital to keeping the
shipping commumtxes, the medla, and public officials apprised of jmportant service performance
indicators.'”

The IMRL-9 Reply. 1&M urges approval of Four Cities’ request for modlﬁcanon of the
operational monitoring condition insofar as that request relates to the public: avaﬂabxhty of
information to be reported by applicants on the Chicago switching district and the THB: Public
dissemination of this information, I&M claims, is éssential ifour stated intentions with respect tothe
THB™ are to be effectively and credibly carried out.

NJT’s AUGUST 12th LETTER. NIT seeks: - correction of certain asserted factual errors; and
modlﬁcatmn of Environmental Condition 4(A).

RelzefSoughtByNJT (1) North Jersey Terminal; Factual Errgrs. NIT notes that, in Decision
No. 89, our descriptions of the NYC-Allocated ‘Assets and the PRR- Allocated Assets® include
references to. routes originating or termiinatingat NJ Terminal,®* North NJ Terminal™ and -
North Jersey Tetminal,?® NJT asks that Decision No. 89 be clarified to reflect that Conrail does not
have rights over; and that, therefore, the cited references do not include, thie two-mile segment of
NJIT-owned-railtoad between: West End, NJ, and Hoboken, NJ.

(2) North Jersey Lines:| Factual Errors. NJT niotes that, in Decision No. 89, our description
of the' PRR-Allpcated -Assets includes the following segments of Conrail’s *NJ Terminal to
Crestline™ route “‘(a) North NJ Termirial to Alientown, PA, via Somerville, NJ, (b) Little Falls, NJ,
to Dover; NJ (TR), (¢) Oratige, NJ, ‘to Denville, NJ (T R), (d) Dover to-Rockport (TR), (e) Rockport
to E. Stroudsburg via Phillipsburg, NI, (f) Allentown Terminal, (g) Orange to NJ Terminal (TR),
(h) NI Terminal to Little Falls (TR), (i) Bound Brook to Ludlow, NI (TR).” ' See, Decision No. 89,
3 8.T.B. at 223 (these are the first nine sub-items of item 1; routes assertedly operated by Conrail
pursuant to-trackage rights hdve been-designated “TR”).

% See, Decision No. 89,3 S.T.B. at 594.

% 1t is not entirely clear whether Prairie Group’s support for Four Cities’ request for
modification of the operational monitoring condition extends beyond public- disclosure. of the
information required under reporting element 11,

™ See, Decision No., 89,3 S.T.B. at 292: “Applicants have represented that IHB will continue
to be managed as a neutral switching carrier, just as it was managed by Conrail before thls
transachon ‘We will:hold applicants to that representation.”

2 See, Décision No. 89,3 S.T.B. at 221-225.

22 See, Decision No. 89,3 S.T.B. at 223 (item 1).

2 See, Decision No. 89, 3 S.T.B. at 221-22 (items 1 and 6) and 223 (item 1).

% See, Decision No. 89,3 S.T.B. at 224 (item 7).
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NIT contends that sub-items (a), (c), (d),(g), and (i) should be modified and/or clarified.

As respects sub-item (a); NJT claims that Somerville: is part of the NJT Raritan Valley Line;
and is included in the segment described in sub-item (i). NJT therefore insists that sub-item (a)
should be revised to read: “North NJ Terminal to Allentown, PA, via Bound Brook/Port Reading
Jcthoyce >

As respects sub-nem (c), NJT claims that Conrail does not have rights between Orange and
Summit. NIT therefore insists that sub-item (c) should be revised to read: “Summit, NJ; to Denville,
NI(TR).”

As tespects sub-item (d), NJT claims that Conrail: has trackage nghts over the ségment
between Dover and Netcong; and owns the segment between Netcong and Rockport. NIT therefore
insists that sub-item (d) should be revised to read: “Dover to Netcong (TR); Netcongto Rockport.”

As tespects sub-item (g), NIT claims. that Conrail does not have rights over the.segment
between Orange and Roseville Avenue. NIT therefore insists that sub-item (g) should be revised to
read: “Roseville Avenue to N7 Terminal (TR).”

As respects sub-item (i), NJT claims that Conrail does not have rights over the segment
betweer High Bridge and Ludlow, which segment (NJT adds) is part of NJT’s Raritan Valley Line.
NIT ﬂx;x;cfore insists that sub-item (i) should be revised to read: “Bound Brook to ngh Bridge, NJ
(TR).

(3) Envir [ Condition 4(4). Envi I Condition 4(A) provides that applicarits,
beforeincreasing the number ofrail cars carrying hazardous matetials on the line segments that will
become:¥key routés” as a result of the CSX/NS/CR transaction, and for a period of at least 3 years
from the effective date of Decision No. 89, must certify to the Board compliance with'the key route
guxdehnes‘ of the Association of American Railroads (AAR). See, Decision No. 89,3 S.T.B. at
571-74.NJT contends: that, based on data submittéd by applicants, Environmental Condition 4(A)
has not been made apphcable to the line segments between Suffern, NYY, and Croxton, NJ; that,
howevet, there: appeavs to'be a major inaccuracy in these data, in that these data assume, in ¢ssence,
that none of the hazatdous materials ¢arloads that will traverse the Campbell Hall-Suffern segment
will also ttaverse the segments between Suffem and Croxton; and that this assumption is simply
implausible. ‘NJT therefore seeks mddlﬁcatmn of Environmental Condmon A(AY™ to include two
additional ling segments: the N-064 (Suffem NY Ridgewood Ict., NI} line segment; and the N-050
(Ridgewood Jct., NJ:Croxton, NJ} linie segment PTNIT argues that this extension-of Environmental
Condition 4(A) is necessitated by safety concerns which are particularly important jn the densely
populated drea betiveen Suffern and Croxton where NS freight trains and NIT commuter trairis will
both operate.

205 NJT adds, in passing, that it would appear that the Bound Brook-High Bridge segment has -

been allocated both to PRR and to the North Jersey SAA.” Compare, Decision No. 89,3 S.T.B. at
223 (item 1, sub-item (i), as revised by NJT, indicates that the PRR-Allocated Assets include the
Bound Brook-High Bridge segment), with Decision No. 89, 3 S.T.B, at 228 (item 1, sub-item (c),
indicates that the North Jérsey SAA enicompasses the rights of Conrail on the NJT Raritan line).

26 NJT’s request for modification of Environmental Condition 4(A) also includes those
portions of Environmental Conditions 4(B) and 5(A) that are applicable to “key routes.” See,
Decision No. 89, 3 S.T.B. at 574 (Envuonmental Condition 4(B)) and at 576 (Environmental
Condition 5(A)).

27 NIT adds that its request for modification of Envmmmemal Condition 4(A) applies to each
of the three alternative routings between Suffern and Croxton.
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The CSX/NS-214 Reply. The Asserted Factual Errors. CSX and NS contend: that the essence
of NJT’s asserted factual errors as respects the North Jersey Terminal is the claim that Conrail does
not have rights between West End and Hoboken; that the essence of NJT’s asserted factual errors as
respects the North Jersey Lines is the claim that Conrail does not have rights bétween Orange and
Summit,* between Orange and Roseville Avenue,” and between High Bridge and Ludlow;*'” that
NIJT has presented no evidence to support these claims, which (CSX and NS insist) are not factually
accurate;””" that, in any event, NJT should have raised its claims long before Decision No. 89 was
issued;’ 12 and that, even if NJT's claims are factually accurate, there is still no need:to clarify or
modify Decision No. 89, because Decision No. 89 authorizes the allocation of Conrail’s asséts, and
no other entity’s assets, 10 NYC and PRR.?Y CSX and NS therefore urge that we ot miake-the
clarifications and/or modifications sought by NJT.

Environmental Condition 4(4). CSX and NS indicate: that they agree, that the Final EIS
understated the volumes of anhual carloads of hazardous materials that will traverse the N-064.and
N-050 line'segments post-transaction; and that, for this reason, they do not oppose classification of
these two segments as “key routes” for purposes of Environmental Condition 4(A) and the related
portions of Environmental Conditions 4(B) and 5(A).

LAL’s AUGUST 4tk LETTER. LAL seeks correction of an asserted factual error.”

Reljef Sought By LAL. LAL notes that, in Decision No. 89, our descnptmn of the
NYC-Allocated Assets includes:the following segnients of'Conrail’s “NY/NI Area to Cleveland”
route: “(u). Mommer, NY, mAv()n, NY and (v) Rochester Branch, NY.” See, DecisionNo. 89,3
S.T.B. at'222 (thiese are the last two sub-items of i item 1).. LAL contends that these toutes are no
longer owned or operated by Conrail, and that LAL now owns and operatesithe lines formerly owned
by Coniail:. between Gengsee Junction Yard in Chili, NY (MP 361.59) and Mortimer, NY (track
227, parallel to atid formerly part.of Conrail’s West' Shore Branch); between Mommer NY, and
Avon,NY. (formerlyComml s Mortimer' Secondary) and between Mortimer; NY, and Henrietta, NY
(formerly part of Conrail’s* Rochester Industrial Track); LAL therefore asks, in essencé, that we
on of Conrax] s “NY/NJ Area t0, Cleveland” route to reflect the present
owngrship of the M 0 rtlmer-Avcn and Rochiester Bhanch. segments.

CG&C'’s JULY 22nd REQUEST CG&C dsks that we make approval of the CSX/NS/CR }

] apphcatwn subject to the tefms of the CG&C/CSX settlement agreement,

2% This has reference to sub-item (c) of the-“NJ Terminal to-Crestline” route;

. This has.reference to sub-item (g) of the “NJ Terminal to Crestline” route.

20 This has reference to sub-itern (i) of the “NJ Terminal to Crestline” route.

2 CSX and NS, however, have not addressed NJT’s claims with respect to-sub-items (a) and
(d) of the “NJ Terminal to Crestline” route._ .

2 CSX and NS riote that the Decision No. 89 descriptions of the NYC-Allocated Assets and
the PRR-Allocated Assets were taken verbatim from the CSX/NS/CR application itself. See,
CSX/NS-18 at 35-38 (filed June 23, 1997).

23 CSX and NS concede: that, because the exact scope of Conrail’s trackage rights is

established by trackage rights agreements, those rights will neither be enlarged nor diminished by -

the general descriptions of Conrail’s routes in Decision No. 89; and that any disputes that may arise

© as to the exact scope of Conrail’s rights under its trackage nghts agreements can be resolved

elsewhere.

. ¥ See, generally, Decision No. 89, 3 ST.B. at 418-19 (summary of the evidence and
arguments, and the related requests. for affirmative relief, submitted by LAL).
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Relief Sought By CG&C. In its comments filed on October 21, 1997, CG&C; a municipal gas
utility serving customers in Indianapolis (Marion County), IN, argued .that the CSX/NS/CR
transaction might well result in a substantial increase in the railroad freight rates applicable to traffic
moving from/to Indianapolis, ‘and therefore-asked. that we impose- upon any approval of the
CSX/NS/CR application a-condition to assure essentially equal access by CSX and NS to all parts

. of Indianapolis ‘on a cost-neutral basis. CG&C, however, is not mentioned in Decision No. 89,
‘because, on the first day (June.3, 1998) of the oral argument we held in this proceeding, CG&C
announced that, in view of the fact that it had (earlier thdt very day) reached an agreement with CSX,
it was withdrawing its conditions request.

Now, by request filed July 22, 1998 (one day prior to the service date of Decision No. 89, but
too late to be referenced- therein),™® CG&C asks that we allow it to withdraw its opposition
comments (Z.e., the comments filed on October 21, 1997) “on condition that the Board order that
approval of the Joint Appllcatlon by the Board is subject to the terms of a Settlement Agreement
entered into-June 3, 1998, between Citizens Gas & Coke Utility and CSX.” CG&C adds, in its July
22nd request, that “{t]he terms of the Agreement between the Parties are confidential; accordingly,
the Settlement Agreement is not provided to the Board.™

3 The request itself is not dated; we received it on July 22nd.
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APPENDIX B: REVISED ENVIRONMENTAL CONDITIONS

Condition 4(A). Before iricreasing the number of rail cars carrying hazardous materials on the 44
" rail line segments listed below that would become “key routes™ as a result of the
- proposed Conrail Acquisition, and for a period of at least 3 years from the effective
date of the Board’s decision, the Applicants shall certify to the Board compliance
with Association of American Railroads (AAR) key route guidelines on these rail
line segments. (See, “Recommended Railroad Operating Practices for
Transportation of Hazardous Materials,” AAR Circular No, OT-55-B.)

RAIL LINE SEGMENTS THAT WARRANT
HAZARDOUS MATERIALS (KEY ROUTE) MITIGATION

Proposed Rail Line Segment
Owner Route and Segment(s) . ID

Manchester, Georgia—Parkwood, Alabama
CSX La Grange, GA to Parkwood, AL C-376

CSX Manchester, GA to La Grange, GA C-377

Relay, Maryland~—Washington, D.C.

CSX Relay, MD to Jessup, MD C-037
. CSX Jessup, MD to Alexandria Jct., MD C-034
CSX Alexandria Jet., MD to Washington, DC C-031
CSX Trenton, NJ to Port Reading, NJ . ' C~iﬁ9
CSXk ‘ Ashley Junction, SC io Yemassee, SC C-344

Quaker, Ohio—Berea, Ohio

CSX | Quaker, OH to Mayfield, OH T C073
CSX - | Mayfield, OH to Marcy, OH ) » C-072
CSX | Marcy, OH to Short, OH ' C-069
CSX Short, OH to Berea, OH . C-074
CsX NJ Cabin, KY to Columbus, OH C-230
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RAIL LINE SEGMENTS THAT WARRANT

HAZARDOUS MATERIALS (KEY ROUTE) MITIGATION

- Proposed Rail Line Segment

Owner Route and Segment(s) D

Columbus, Ohio—Toledo, Ohio
CSX Columbus, OH to Marion, OH C-229

. CSX Marion, OH to Fostoria, OH C-070
CSX | Fostoria, OH to Toledo, OH C-228
CsX Deshler, OH to Toledo, OH C-065

West Falls, Pennsylvania—Trenton, New Jersey
CsX West Falls, PA to'CP Newton Jct., PA C-766
CSX' CP Newton Jct., PA to CP Wéod, PA C-767
CSX CP Wood, PA to Trenton, NJ C-768
Salisbury, North Carolina—Leadvale, Tennessee .

NS Salisbury, NC to Ashe\;ille, NC N-360
NS Asheville, NC to Leadvale, TN N-361
NS New Line, TN to Leadvale, TN N-392
NS Bulls Gap, TN to Fris.co, ™ N-399
NS Frisco, TN to Kingsport, TN N-406

‘ . Croxton, New Jersey—Buffalo, New York
NS Croxton, NJ to RidgewoodJct., NJ N-050
NS Ridgewood Jet., NJ to Suffern, NY N-064
NS Suffemn, NY to Campbell Hall, NY N-062
NS Campbell Hall, NY to Port Jervis, NY N-063
NS Port Jervis, NY to Binghamton, NY "L N-245
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RAIL LINE SEGMENTS THAT WARRANT
HAZARDOUS MATERIALS (KEY ROUTE) MITIGATION

‘ Proposed ‘ : Rail Line Segment
Owner Route and Segment(s) ID
NS Binghamton, NY to Waverly, NY ‘ N-246
NS Waverly, NY to Corning, NY N N-247
NS Corning, NY to Buffalo, NY N-065
NS Ebenezer Jct., NY to Buffalo, NY ' ' N-061
NS Butler, IN £o Fort Wayne, IN N-041
NS * Alexandria, IN to Muncie, IN N-040
NS ‘ Moberly, MO to CA Junction, MO . N-478

Buffalo FW, New York—Cleveland, Ohio

NS | " | ‘Buffalo FW, NY to Ashtabula, OH ) : N-070
NS ‘Ashtabula, OH to Cleveland (Cloggsville), OH N-075
NS Cleveland (Cloggsville), OH to CP-190, OH N-074

| Vermilion, Ohio—Osk Harbor, OH

NS Vermilion, OH to Bellevue, OH N-072
NS Oak Harbor, OH to Bellevue, OH N-079
NS ‘Bethlehem, PA to Allentown, PA : i N-203
NS Reading, PA to Reading Belt Jct., PA - ~ N-216
NS Poe ML, VA to Petersburg, VA N-432
Park Junction, Pennsylvania—Camden, New
Jersey ‘
Shared Park Jet.,, PA to ghiladelphia Frankford Jct, PA $-232
Shared o Philadelphia 'Frankford‘lct., PA to Camden, NJ - . 8-233
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Condition 21.

i)  The Applicants shall attend regularly scheduled meetings with representatives of the Four City
Consortium for 3. years following the -effective date of the Board’s final decision.
Representatives of the Indiana Harbor Belt Railroad shall also be invited. These meetings
would provide a forum for assessing traffic delay, emergency response, and driver compliance
with railway grade crossing warning systems through improved education and enforcement:
At each meeting, the Applicants shall provide a status report on average train traffic volumes
and speeds on rail line segments C-023, C-024, and the applicable portions of C-026, and N-
469, and on the progress of operational and capital improvements. required by the Board to’
address highway/rail at-grade crossing safety and delay issues in the Four City Consortium
area.

Condition 26(C).

The Applicants shall install and maintain additional train defect detection devices to scan all
their trains entering the Greater Cleveland Area, as specified below.

ENHANCED TRAIN DEFECT DETECTION - GREATER CLEVELAND AREA

Approx. Proposed New
Railroad Proposed Improvements Defect Detector
Proposed Nearest Rail Line Milepost at Existing Defect Locations &
Owner Community Segment (MP) Detector Locations Improvements
Existing Proposed -
Detection | Detection
CSX Wickliffe C-060 165 HBD HWI -
DED :
CSX Collinwood | C-060 179 HBD NONE -
DED
CcsX Olmsted C-061 19 HBD HWI -
Falls* DED =~ WILD*
csX Marcy C-069 10 - - HBD
DED
NS Wickliffe N-075 169 HBD HWI -
. DED | WILD
NS Cloggsvitle | N-075 185 See** - Track 2:
. HBD
DED
NS Bay Village N-080 201 HBD HW1 -
DED WILD
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ENHANCED TRAIN DEFECT DETECTION - GREATER CLEVELAND AREA

Approx.’ Proposed New
’ Raiiroad Proposed Improvements Defect Detector
Proposed Nearest Rail Line |- Milepost at Existing Defect - Locations &
Owner _ Community Segmient (MP) Detector Locations Improvements
. Existing Proposed -
Detection Detection
NS Cleveland N-293 186 ] - - ] HBD
DED
NS Olmsted N-293 200 HBD HWI -
Falls : DED |, WILD
NS White N-081 113 " Track 1: Track 1: Track 2:
: HBD HWI HBD HWI
DED WILD DED  WILD
" HBD = Hot Bearing Detector
DED = Dragging Equipment Detector
HWI =  Shifted Load/High-Wide Indicator
WILD = Wheel Impact Load Detector

* Exact location for the WILD to be determined by the Applicants’ engineering and opérations
departments, but at a distance no greater than 60 miles from Cleveland. Coverage on all main
tracks (including double tracks) is required. However, if CSX determines, based on its further

" detailed, analysis of engineering and operational criteria, that a WILD would function miost

effectively and with the least disruption to efficient traffic flows at a different location more than
60 miles from Cleveland, or on a different line segment, CSX would have to request the Board’s
approval for that location-and file information with the Board and the City of Cleveland to support
its request.

** Détector at milepost 185 to be relocated from existing location (now at milepost 186).

Relocation is necessary to monitor trains using both the Cloggsville and West Shore corridors.
HBD and DED are required on both tracks at this location.
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